
A Call For Expansion 
And Enforcement Of 
Minnesota’s Current 
“Taxpayer Bill Of Rights” *
Guest contributor Jerry Geis examines the 
state’s 25-year history with ensuring ad-
equate procedural protections for taxpayers, 
examines why changing times have created 
new needs, and offers a series of proposals to 
begin the discussion.

In recent years, the 
phrase “taxpayer 
bill of rights” (or 
“TBOR”) has been 
synonymous with the 
contentious topic of 
state constitutional 
tax and spending 
limitations. But long 
before the phrase was 
co-opted as a mar-

keting slogan by smaller government advo-
cates, the idea had a much more substantive 
and meaningful interpretation: procedural 
protections for taxpayers to assure that all 
taxpayers would be accorded basic rights of 
fair and equitable treatment.

Such procedural protections are a criti-
cal, but often unappreciated, dimension of 
sound tax policy. They enhance fairness, en-
sure transparency, maintain faith in the sys-
tem, and promote understandability. Min-
nesota has long recognized this important 
truth. The foundation of Minnesota’s tax 
administration is strong and acknowledged 
as one of the best in the nation. This year 
the Council on State Taxation gave Minne-
sota a grade of “A-” in tax appeals and pro-
cedural requirements.

Building on this foundation was the impe-
tus behind TBOR. Under the leadership of 
then-Revenue Commissioner John James, 
Minnesota embarked on a two-year, multi-
stakeholder process which resulted in Min-
nesota being one of the first states to enact a 
Taxpayer Bill of Rights in 1990.

Twenty-five years later, Minnesota’s TBOR 
provisions have not been substantially 
changed. The Department of Revenue does 
a fine job of administering them. However, 
the agency can only administer the laws as 
they are written. Meanwhile, several devel-
opments and trends have made existing pro-
visions inadequate thus meriting attention 
from our elected officials.

The Taxpayer Bill of Rights in Minnesota is 
in significant need of an upgrade and update 
to address new problems that have surfaced 
and old problems that have new aspects not 
anticipated. Here we look at the history of 
federal and Minnesota TBOR, the problems 
requiring attention, and the enhancements 
and provisions that, in the opinion of the 
author, need to be enacted.

The Federal Precedent

Although the United States Constitution 
does not contain a taxpayer bill of rights, 
Congress has passed three separate taxpayer 
“bills of rights” (1988, 1996, and 1998), and 
the IRS administratively issued a fourth in 
2004. As the name implies, these statutory 
bills of rights focus on procedural protec-
tions for taxpayers. For example, among 
other things, the initial 1988 legislation 
required IRS employees to apprise taxpay-
ers of their rights before conducting formal 
interviews. It also authorized taxpayer reli-
ance on written advice from the IRS.

The second taxpayer bill of rights, enacted 
in 1996, established the Office of the Tax-
payer Advocate, an independent entity 
charged with assisting taxpayers and iden-
tifying problem areas where the IRS should 
improve its administrative practices. Today 
the Office is known as the Taxpayer Advo-
cate System and is managed by the National 
Taxpayer Advocate, who oversees local tax-
payer advocates dispersed in cities nation-
wide. This second bill of rights also expand-
ed the IRS’s authority to abate interest and 
penalties in certain situations.

The third iteration, part of the Internal Rev-
enue Service Restructuring and Reform Act 
of 1998, introduced a variety of new protec-
tive measures. For example, it provided that 
before the IRS seizes a personal residence to 
satisfy a tax lien, the agency must first ob-
tain written approval from a Federal judge. 
It also included protections applicable to 
penalties and interest, such as zero rate of 
interest during periods of overlapping over-
payments and underpayments.

The most recent federal TBOR is the first 
to be issued by the IRS. It is also the first 
to follow the form of the Constitutional 
Bill of Rights. The IRS TBOR recognizes 
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Author Upton Sinclair once noted it’s dif-
ficult to get a person to understand some-
thing when that person’s self-interest de-
pends upon not understanding it. There’s 
probably no better or simpler explanation 
for the state’s unwillingness to address this 
issue. Government administrators and pub-
lic employees both benefit from lower con-
tributions and shifting current government 
costs onto future taxpayers. Pension plan 
trustees who are charged with proper plan 
governance are mostly comprised of cur-
rent and future pension beneficiaries. Pen-
sion actuaries are paid to provide the ana-

lytical justification for current practice and 
risk losing business if they move away from 
standard orthodoxy. The self-interest of 
traditional money managers is well-served 
by the status quo. And as the struggles of 
underfunded plans result in the chase for 
higher returns in the world of “alternative 
investments,” private equity managers and 
the like are only too happy to oblige and 
reap their large fees.

The group we should rely on to introduce 
financial reality and responsibility into this 
debate is our elected officials. Because they 

are charged with balancing the private in-
terests of those working in government with 
the public interest in a fair and fiscally re-
sponsible way, they offer the best hope. But 
if a corollary to Sinclair’s observation is also 
true – that it’s difficult to get someone to un-
derstand something when an election certifi-
cate depends upon not understanding it – we 
should brace ourselves for a future of both 
higher taxes and reduced government ser-
vices. It’s not a matter of if, but of when. 

* Jerry Geis is a graduate of Saint John’s University with a 
law degree from the University of Notre Dame and holds 
an LLM in taxation from New York University. He is a tax 
attorney with the Twin Cities law firm of Briggs and Mor-
gan, P.A., where he has been for the last 38 years. The 
views expressed are his own and do not represent the 
views of his law firm or any tax organization or associa-
tion of which he is a member.

Jerry Geis
Briggs and Morgan
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basic principles that should govern the re-
lationship between taxpayers and the IRS. 
Among these principles are taxpayers’ right 
to be informed, their right to quality service, 
their right to challenge the IRS’s position, 
and their right to privacy and confidential-
ity. This IRS effort may score well on rheto-
ric and symbolism, but it fails on substance. 
The IRS Bill of Rights is purely aspirational 
and does not endow taxpayers with any le-
gally enforceable rights.1

Minnesota’s Current TBOR

Minnesota taxpayers have numerous rights 
that are set forth in various provisions of the 
state statutes, which are commonly called 
“Taxpayers’ Bill of Rights Act.”  These rights 
are restated on the Commissioner’s website 
under “Taxpayer Rights” and the appeal 
rights are included as part of all tax orders 
and bills sent to taxpayers. By law the Com-
missioner is required to prepare and distrib-
ute to all taxpayers who are contacted their 
rights with respect to the tax determinations 
or to tax collection matters. (Minn. Stat. § 
270C.28, Subd. 2 and http://www.revenue.
state.mn.us/taxpayer_rights.) 2 

 The Commissioner must prepare state-
ments that set forth in simple and non-
technical terms:

• The rights and obligations of the Commis-
sioner and the taxpayer during an audit; 

• The procedures by which a taxpayer may 
appeal an adverse decision of the Com-
missioner, including administrative and 
judicial appeals;

• The procedures for filing refund claims 
and filing of taxpayer complaints; and

• The procedures that the Commissioner 
may use in enforcing the tax laws, in-
cluding assessment, jeopardy assessment, 
levy and distraint, and the filing of liens. 
(Minn. Stat. § 270C.28, Subd. 1. )

Prior to an interview in an audit or collec-
tion matter, the Commissioner’s representa-
tive is required to explain to the taxpayer 
the audit or collection process 
and his or her rights under the 
process. The taxpayer may then 
request a delay of up to 30 days 
to consult with an attorney, ac-
countant, or other tax repre-
sentative, who may be present 
at the interview. (Minn. Stat. § 
270C.285, Subd. 2.)

The Taxpayer Rights Advocate 
is employed by the Commis-
sioner to help taxpayers who 
feel aggrieved by the way in 
which the tax administrative 
process is working in their cas-
es. The Taxpayer Rights Advo-
cate has the authority to issue 
a taxpayer assistance order if he 
or she determines that the ac-
tions or proposed actions of the 
Commissioner would create an 
unjust or inequitable result to 
the taxpayer. The order can di-
rect the Commissioner to take, 
or refrain from taking, certain 
actions. Taxpayer assistance or-
ders can be overturned only by the Commis-
sioner (Minn. Stat. § 270C.37. )

 These four remedies can be enforced in 
Court by taxpayers: 

1. The Tax Court may award attorneys’ fees 
to taxpayers for both administrative and 
judicial actions if the Commissioner’s 
position was not substantially justified. 
(Minn. Stat. § 271.19)

2. Taxpayers may sue for damages if a Com-
missioner employee knowingly or neg-
ligently fails to release a lien after the 
taxpayer has paid the lien. (Minn. Stat. § 
270C.27)

3. Taxpayers may sue for damages if a Com-
missioner employee recklessly or inten-
tionally disregards a state law or rule to 
collect delinquent taxes. (Minn. Stat. § 
270C.275)

4. The Commissioner may be liable for at-
torneys’ fees and damages if a lien is filed 
erroneously and is not released within 14 
days. (Minn. Stat. § 270C.63, Subd. 15) 

Changing Times, Changing Needs
These tax code provisions provide real and 
substantive rights to protect taxpayers from 

unfair and unjust treatment and 
enable them to challenge arbi-
trary and capricious government 
action. But several considerations 
and developments raise questions 
about the adequacy of these pro-
visions in their current form.

First is the increasing number of 
self-representative, or “pro se” 
taxpayers. The number of these 
taxpayers filing appeals or en-
gaged in audits and collection 
activities has continued to in-
crease. While the DOR has tak-
en significant steps in providing 
information to self-representa-
tive taxpayers via printed infor-
mation and the DOR’s website, 
the fact remains that because of 
the complexity of our tax system 
and the difficulty of the admin-
istrative tax process, taxpayers 
are often overwhelmed with the 
prospect of prosecuting their 
own cases.

The situation is similar for taxpayers filing 
appeals in the Minnesota Tax Court. Ap-
proximately 55% of Commissioner-filed 
cases are conducted by self-representative 
taxpayers. The S calendar or small claims 
division has 100% pro se representa-
tion. Unrepresented taxpayers navigating 
through the administrative appeals process 
can only be further confused and over-
whelmed when prosecuting their own cases 
in the Tax Court. This is so even though the 
Tax Court was established to provide quick, 
efficient, and less costly litigation than the 
District Court.

The problem of pro se representation is com-
pounded by the fact that Minnesota’s TBOR 
is highly fragmented. Currently, there is no 
consolidated statement of core taxpayer 
rights and responsibilities in the Minnesota 
tax chapters. Instead, key provisions and 
rights are scattered throughout Minnesota 
tax laws. Because taxpayers have no simple 
way to identify or locate them, they may not 
take advantage of them. Adding to this con-
fusing and uncertain landscape is the fact 

that, despite general recognition that fed-
eral conformity is an important tax policy 
objective, Minnesota has not conformed to 
provisions from the 1996 and 1998 federal 
taxpayer bill of rights.

But perhaps the fundamental reason to 
look at amending the Minnesota Taxpayer 
Bill of Rights is that times change, and re-
visiting and reexamining TBOR is quite 
simply overdue. Rights can lose their in-
fluence and functionality over time when 
they are not updated to reflect the current 
environment or fine-tuned to account for 
changes in tax administration. Gaps in 
coverage result and the development of 
new situations creates new needs. Much 
has changed in the world of taxation since 
the 1990s, but TBOR has not.

An Agenda for Reform: Some 
Proposed Amendments

What should TBOR amendments and 
TBOR expansion focus on? Simply put, it 
should provide for additional protections for 

taxpayers in audit, appeals, collection, and 
the procurement of information.

Embedded in TBOR expansion is the im-
portant and very legitimate question regard-
ing balancing additional taxpayer protec-
tions with placing additional burdens on tax 
administration. The proposals listed below 
are, in the author’s opinion, beneficial and 
needed, but reasonable people can disagree 
on the need, efficacy, policy, or burden of 
the provisions. These are only offered to be-
gin this important discussion.

The proposals themselves are based on ex-
isting Federal rights or proposed changes to 
them and the provisions of TBOR laws in 
other states. Many of these would not re-
quire new legislation, but rather could be 
accomplished through administrative action 
by the Department itself. As noted previ-
ously, the 1990 Minnesota TBOR took two 
years of discussions with the DOR, legisla-
tors, and interested groups before consensus 
was reached on the correct approach. I envi-
sion a similar process here.

One More Requirement: Give 
TBOR Teeth

After the establishment of these additional 
rights, a remaining consideration is whether 

there is a meaningful mechanism by which 
to enforce the provisions of the State Tax-
payer Bill of Rights if they are violated. If 
non-compliance with a TBOR provision 
fails to generate repercussions or penalties, 
the whole purpose of having a TBOR can 
be called into question because there is no 
remedy for the aggrieved taxpayer.

This is an issue because under current Min-
nesota law the failure to comply with a 
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1 “[A]s a general rule, informal treasury publications and 
pamphlets . . . . do not bind the government. They are 
simply guides, and a taxpayer who relies on them does 
so at its own peril.”)  See Gehl Co. v. Commissioner, 795 
F.2d 1324 (7th Cir. 1986)

2  At one time, the DOR would provide taxpayers with a 
flyer that contained all of the rights in one document but 
that has now apparently been discontinued.  The web-
site lists three taxpayer rights publications that address 
specific rights: Collection Actions, Taxpayer Rights, and 
What’s an Audit?

3 For a more detailed summary of the 1990 TBOR in 
Minnesota, see Geis, “Leveling the Playing Field: Min-
nesota’s Taxpayer Bill of Rights” The Bench and Bar of 
Minnesota, pps. 20-25 (October 1990).

TBOR Provision Additional Notes and  Comments
1 The establishment of a core group of rights accorded and afforded to each taxpayer.  These rights would be similar to the 

Federal proposed core taxpayer rights propounded by the IRS and other interested parties.  They would include (a) the right 
to be informed, (b) the right to be assisted, (c) the right to be heard, (d) the right to pay not more than the current amount 
of tax, (e) the right to appeal, (f) the right to certainty, (g) the right to privacy, (h) the right to confidentiality, (i) the right to 
representation, (j) the right to a fair and just tax system, and (k) the right to quality DOR service.

2 Impose an affirmative statutory duty on the Commissioner to ensure that DOR employees are instructed and  familiar with, 
and act in accordance with all taxpayer rights protections

3 Establish that the DOR may not make a sales tax assessment in the course of a current audit of the taxpayer’s returns, 
if no assessment was made in a prior return and the taxpayer’s practices have not changed.  Specifically, the DOR is 
estopped from assessing additional tax resulting from the use of a previously audited method for any period prior to the 
notification by the Commissioner or his agent during the current audit that the use of the previously audited method would 
result in additional tax being due.  

Such estoppel is contingent on a determination that (i) the 
method at issue was previously audited with no additional 
tax assessed, (ii) the method under consideration in 
the current audit is the same as the method used in the 
prior audit, (iii) there has been no applicable statutory or 
regulatory change in the interim, and (iv) the taxpayer has 
detrimentally relied on the fact that the method resulted in 
no additional tax in the previous audit

4 In an audit, the auditor must, at the request of the taxpayer, provide written information as to what records constitute 
the minimum requirements for record-keeping.  If the auditor recommends changes in the record-keeping process, these 
recommendations must be provided in writing to the taxpayer.

5 The DOR would be required to furnish copies of the agent’s audit papers and the written narrative explaining the reasons 
for the assessment to the taxpayer.

6 The taxpayer would be guaranteed the right to request a meeting with the auditor and, if there is disagreement to the audi-
tor’s findings, to discuss the auditor’s proposed assessment.

7 The right to request a supervisor to be involved in resolving a matter if the initiating DOR auditor is unwilling or unable to 
resolve an issue.

8 The right to have one DOR representative deal with a tax issue from start to finish until the issue is resolved.

9 The DOR must waive interest and penalty assessed against a taxpayer when it is determined by the DOR that the negli-
gence or unreasonable error of an employee of the DOR resulted in undue delay either in assessing the tax or notifying the 
taxpayer of the liability owned or in resolving an appeal.

4 The suggested legislative changes are not meant to be 
“exhaustive.” There may be other procedural changes 
that should be enacted. For instance, the IRC Code Sec-
tion 7491 and the shifting of the burden of proof or a 
prohibition of ex parte communications between appeals 
officers and other DOR employees would be examples.  
The intent here is to engender discussion and review.

5 See MBNA America Bank, N.A. & Associates v. Com-
missioner of Revenue, 694 NW2d 778 (Minn. 2005), 
reversing Tax Court Docket No. 7589-R (Minn. T. Ct. July 
27, 2004). The Minnesota Supreme Court held that the 
Commissioner’s assessment order did not explain the 
procedures for filing refund claims, as clearly required by 
the Taxpayer Bill of Rights and, therefore, the taxpayer’s 
refund claim was timely, even though filed 21 days af-
ter the statute of limitation for filing claims had expired. 
While the TBOR provision was silent as to what effect 
nonconformity should have on the statute of limitations 
for the taxpayer’s refund claim there was an ambiguity, 
and any ambiguities in the law must be interpreted in 
favor of the taxpayer.  As a result of this nonconformity, 
MBNA’s refund claim did not trigger the 1-year period 
for filing a refund claim provided under Minn. Stat. § 
289A.40, Subd. 1, until the DOR properly instructed the 
taxpayer on its refund rights.  But the legislature subse-
quently amended the statutory law in 2005 and the re-
sult in MBNA was reversed and the effect of the amend-
ment was confirmed by the courts.  Failure to comply 
with a provision contained in the Taxpayer Bill of Rights 
does not invalidate the assessment or refund determina-
tion after the 2005 legislative amendment.  See Deanna 
L. Byers v. Commissioner of Revenue, 741 N.W.2d 101 
(Minn. 2007).

6  Laws 2005, 1st Sp. Chapter 3, Article 11, §3 and Laws 
2005, Chapter 151, Article 1, § 36. 
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if no assessment was made in a prior return and the taxpayer’s practices have not changed.  Specifically, the DOR is 
estopped from assessing additional tax resulting from the use of a previously audited method for any period prior to the 
notification by the Commissioner or his agent during the current audit that the use of the previously audited method would 
result in additional tax being due.  

Such estoppel is contingent on a determination that (i) the 
method at issue was previously audited with no additional 
tax assessed, (ii) the method under consideration in 
the current audit is the same as the method used in the 
prior audit, (iii) there has been no applicable statutory or 
regulatory change in the interim, and (iv) the taxpayer has 
detrimentally relied on the fact that the method resulted in 
no additional tax in the previous audit

4 In an audit, the auditor must, at the request of the taxpayer, provide written information as to what records constitute 
the minimum requirements for record-keeping.  If the auditor recommends changes in the record-keeping process, these 
recommendations must be provided in writing to the taxpayer.

5 The DOR would be required to furnish copies of the agent’s audit papers and the written narrative explaining the reasons 
for the assessment to the taxpayer.

6 The taxpayer would be guaranteed the right to request a meeting with the auditor and, if there is disagreement to the audi-
tor’s findings, to discuss the auditor’s proposed assessment.

7 The right to request a supervisor to be involved in resolving a matter if the initiating DOR auditor is unwilling or unable to 
resolve an issue.

8 The right to have one DOR representative deal with a tax issue from start to finish until the issue is resolved.

9 The DOR must waive interest and penalty assessed against a taxpayer when it is determined by the DOR that the negli-
gence or unreasonable error of an employee of the DOR resulted in undue delay either in assessing the tax or notifying the 
taxpayer of the liability owned or in resolving an appeal.

4 The suggested legislative changes are not meant to be 
“exhaustive.” There may be other procedural changes 
that should be enacted. For instance, the IRC Code Sec-
tion 7491 and the shifting of the burden of proof or a 
prohibition of ex parte communications between appeals 
officers and other DOR employees would be examples.  
The intent here is to engender discussion and review.

5 See MBNA America Bank, N.A. & Associates v. Com-
missioner of Revenue, 694 NW2d 778 (Minn. 2005), 
reversing Tax Court Docket No. 7589-R (Minn. T. Ct. July 
27, 2004). The Minnesota Supreme Court held that the 
Commissioner’s assessment order did not explain the 
procedures for filing refund claims, as clearly required by 
the Taxpayer Bill of Rights and, therefore, the taxpayer’s 
refund claim was timely, even though filed 21 days af-
ter the statute of limitation for filing claims had expired. 
While the TBOR provision was silent as to what effect 
nonconformity should have on the statute of limitations 
for the taxpayer’s refund claim there was an ambiguity, 
and any ambiguities in the law must be interpreted in 
favor of the taxpayer.  As a result of this nonconformity, 
MBNA’s refund claim did not trigger the 1-year period 
for filing a refund claim provided under Minn. Stat. § 
289A.40, Subd. 1, until the DOR properly instructed the 
taxpayer on its refund rights.  But the legislature subse-
quently amended the statutory law in 2005 and the re-
sult in MBNA was reversed and the effect of the amend-
ment was confirmed by the courts.  Failure to comply 
with a provision contained in the Taxpayer Bill of Rights 
does not invalidate the assessment or refund determina-
tion after the 2005 legislative amendment.  See Deanna 
L. Byers v. Commissioner of Revenue, 741 N.W.2d 101 
(Minn. 2007).

6  Laws 2005, 1st Sp. Chapter 3, Article 11, §3 and Laws 
2005, Chapter 151, Article 1, § 36. 
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dealing with taxpayers. If taxpayers are 
required to submit to deadlines and pro-
cedures, and their failure to comply incurs 
substantial penalties, the DOR should also 
have consequences for failure to carry out 
the TBOR provisions to the fullest extent. 
This is what should be required and ex-
pected of our government.

To put teeth into TBOR some remedies or 
protections to the taxpayers can be directly 
incorporated into the applicable statutes. 
Examples would be the abatement of tax, 
interest, and penalty for reliance on errone-
ous written DOR advice or the abatement 
of interest and penalty for the DOR’s negli-
gence or unreasonable error causing delay in 
assessment or audit or appeal. As indicated, 
these remedies would be incorporated in the 
applicable statute mandating a course of ac-
tion by the DOR.

Other violations of TBOR rights may not 
lend themselves as readily to new and spe-

cific statutory remedies. For these TBOR 
violation enforcements a return to the pre-
viously mentioned 2005 case law is in order. 
This established the rule that, in a situation 
where the statute is silent as to a remedy, 
a violation of TBOR would stay the action 
until the violation or infraction is cured by 
the DOR. Such an approach would necessi-
tate the repeal of statutory provisions found 
in Minn. Stat. § 270C.28, Subd. 2 (“Failure 
to receive the statement does not invalidate 
the determination or collection actions, nor 
does it affect, modify, or alter any statutory 
time limits applicable to the determination 
of collection action, including the time limit 
for filing a claim for refund.”) and Minn. 
Stat. § 270C.33, Subd. 2(b) (“Failure to 
provide all of the required information does 
not invalidate the assessment, determina-
tion, or order for purposes of satisfying statu-
tory notice requirements if the assessment, 
determination, or order contain sufficient 
information to advise the taxpayer that an 
assessment has been made.”).

Yet another alternative would be to establish 
a statutory right to sue the DOR, if any of-
ficer or employee recklessly or intentionally 
disregards any tax laws or DOR-published 
procedures by permitting an action for dam-
ages to be filed in the District Court or the 
Tax Court. This would be an expansion of 
the existing right to sue now found in the 
case of the collection of delinquent taxes 
under Minn. Stat. § 270C.275.

TBOR without enforcement mechanisms is 
aspiration, not policy. Reasonable persons 
can disagree about what those appropriate 
remedies or enforcement mechanisms should 
be, but the need of an actual remedy for a 
violation cannot be questioned or disputed.

Starting the Discussion

Minnesota has a solid base of taxpayer rights 
that have existed since 1990, but additional 
protections for taxpayers in auditing, appeals, 
and tax collection are needed. Gaps in cover-
age, the development of new situations, the 
continued increase of self-represented tax-
payers, and federal conformity all suggest a 
renewed investment in TBOR is warranted.

What would we get out of such an effort? 
First, procedural fairness would be ensured. 
All taxpayers would be treated the same 
from a procedural point of view. This is not a 
guarantee of results but a promise that laws 
would be applied equally across the board to 
all taxpayers.

Second, there would be complete transpar-
ency between the DOR and the taxpayer 
and his/her representatives. The audit, ap-
peal, and collection processes would be 
open and easy to navigate.

Third, an enhancement or amendment of 
TBOR would increase faith in the tax sys-
tem. The voluntary system is based on tax-
payers’ belief that the system is inherently 
fair and provides a mechanism for resolving 
tax disputes that is quick and cost efficient. 
The current tax system is a partnership of 
the taxpayer, his or her representatives, and 
the DOR based on cooperation and trust. 
These proposed amendments would further 
that ideal.

Fourth, and perhaps most importantly, 
greater clarity for the ordinary taxpayer. Tax 
laws are complex and technical. Most tax-
payers are not equipped to navigate the sys-
tem. All taxpayers should have an opportu-

TBOR provision that does not provide for 
a remedy has no repercussion as the viola-
tion is without penalty. That was not always 
the case. But in 2005, in response to a court 
case concerning the timeliness of a refund 
claim5, the legislature passed a law in which 
a violation of a TBOR provision has no con-
sequences unless the statute specifically pro-
vides for a remedy. 6 

The whole purpose of the TBOR is to as-
sure that all taxpayers will be accorded basic 
rights of fair and equitable treatment. In or-
der to carry through on that objective, vio-
lations of TBOR must have consequences. 
Government generally, and in this case the 
DOR specifically, must be held to a high 
standard of conduct in dealing with tax-
payers. The statutory provisions governing 
substantive standards and procedures for 
taxation, including the administrative re-

view process, are premised on the concept 
that government will act scrupulously, cor-
rectly, efficiently, and honestly. It is assumed 
that the DOR will exercise its governmental 
responsibilities in the field of taxation con-
scientiously and in good faith.

The primary obligation is for the DOR 
to comport itself with integrity, and in so 
doing the agency will carry out the guid-
ing principles of fundamental fairness in 
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From the Director: Taxpayer Reformation Day

Our thanks to longtime MCFE board member Jerry Geis for his important, insightful, 
and authoritative contribution to this edition of Fiscal Focus. For readers who may 
be unfamiliar with the author, Jerry has iconic status in the Minnesota tax commu-
nity, and his perspective always merits serious consideration. In his opinion piece, the 
Notre Dame graduate offers a respectable impersonation of Martin Luther by nailing 
27 theses onto the doors of Minnesota’s legislative chambers.

Tax policy debates typically revolve around dollars and political 
slogans, not the gears by which the system operates. Auditing, ap-
peals, and enforcement is a highly complex, even mysterious world 
of taxation most people never see. But it’s a world with considerable 
potential for frustration, anger, and expense – especially for taxpay-
ers who find themselves navigating these waters without a hand to 
guide them. Good policy requires a tax system that runs effectively, 
efficiently, fairly, and predictably. TBOR is a crucial cog in deliver-
ing on these objectives.

It’s tempting to think only economic considerations, like tax collections, refunds, and 
lowering the cost of tax compliance lie at the center of TBOR. But it’s safe to say 
doing TBOR right and doing it well offers secondary benefits with respect to public 
attitudes and trust in government. At least some of the public’s resentment, skepti-
cism, and cynicism toward government undoubtedly is based on how individuals are 
treated in those relatively rare moments when they must deal with government and 
its processes on a very personal level. In this respect, TBOR is no different from the 
many other efforts state government is already pursuing to improve customer service 
and responsiveness.

Not all important tax reform results in revenue changes. We now have a menu of 
opportunities to consider for strengthening our tax system and investing in our good 
government legacy. Let’s start this discussion now. 

— M.H.

Mark Haveman
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10 Appeals to the DOR would be timely if electronically transmitted by midnight of the due date for such filing, based on the 
local time zone of the recipient.  

If the due date for any appeal falls on a Saturday, Sunday, 
or official State holiday, or other date in which the DOR is 
closed, the due date for the filing is the next business day.

11 Establish statutes providing the authority to issue written responses to taxpayers' tax inquiries, including issuing a ruling 
specific to the taxpayer making the inquiry similar to Wisconsin’s and the IRS private letter ruling process.

12 Limit the DOR employee communication with the taxpayer with respect to collection of taxes, if the taxpayer has represen-
tation.

13 Abate taxes, penalties, and interest assessed based on erroneous or incorrect written information or advice given by the 
DOR.  Any taxpayer that received written advice from the DOR on the taxability of transactions would be allowed to rely 
on such advice when filing tax returns.  The DOR could not maintain an inconsistent position with a prior written opinion 
issued to the same taxpayer that was not rescinded by the DOR prior to audit, provided that all facts were provided by the 
taxpayer and the law did not change or the courts did not issue a ruling to the contrary.  

14 Taxpayers could make a voluntary payment along with a request in writing that the payment be designated and applied 
to taxes for tax periods he or she specifies. This right would not apply when the DOR makes a jeopardy assessment or it 
collects the payment through enforced means, such as asset seizures or garnishments.  

Allocation of payments in Minn. Stat. §270C.51 would be 
amended to reflect the IRS position on designation of pay-
ments found in Revenue Procedure 2002-26. 

15 Prohibit DOR's officers and employees from using personal e-mail accounts to conduct official business.

16 Significantly increase civil damages and criminal penalties for the unauthorized disclosure or inspection of tax return 
information and significantly increase civil damages for improper DOR collection activities.   

17 Clarify the statute and codify the DOR’s position that if the income tax statute of limitation is open on the Federal level, 
pursuant to Minn. Stat. § 289A.38, Subds. 8 and 9, the period for filing income refund claims by the taxpayer is also open.

18 Conform the deadline for filing post-trial motions in the Tax Court (currently 15 days under Minn. Stat. § 271.08, Subd. 1) 
to the deadline under Minnesota Rule of Civil Procedure 59 and 60 for filing post-trial motions in the District Court (once 
also 15 days, but increased to 30 days in the 1990s).

19 Increase the jurisdictional amount for seeking relief in the Tax Court’s Small Claims Division (currently $5,000 under Minn. 
Stat. § 271.21, Subd. 2) to the jurisdictional limit for Conciliation Court (also once $5,000 but currently $15,000).

20 Clarify that a “responsible person” may file a claim for refund under Minn. Stat. § 270C.56, Subd. 3(b), as long as his or 
her claim has not been the “subject of an administrative or Tax Court appeal”.  

The fact that the business or company conducted an 
administrative or Tax Court appeal would not preclude the 
“responsible person’s” appeal rights.

21 Clarify that the time for the appeal to the Minnesota Tax Court is the “notice date” designated by the Commissioner on the 
order for assessment. 

This change would amend Minn. Stat. § 271.06, Subd. 2 
and 7 to conform to the same time period found in Minn. 
Stat. § 270C.35, Subd. 3 on administrative appeals from 
orders (60 days plus a 30-day extension).  

22 Clarify that the taxpayer, on an appeal to the Tax Court, would be allowed to introduce evidence to show that he or she had 
complied with the “mailbox rule” of Minn. Stat. § 271.06, Subd. 2(a) in the situation where the envelope was sent through 
the United States Post Office but contained no postmark.  An evidentiary hearing would be allowed on the fact issue of 
whether the envelope was mailed on or before the 60th day the appeal period expired.

23 Establish parallel rights to IRC Code § 6320 and IRC Code § 6330 for collection due process (“CDP”) hearings, when the 
DOR files a notice of tax lien or issues a notice of intent to levy upon a taxpayer.  

On the Federal level, the taxpayer in these situations is 
provided a right to an administrative appeal and a CDP 
hearing.  The taxpayer would also have an appeal right to 
a judicial form from the appeals office decision in a CDP 
hearing.

24 Establish, similar to the Federal law, a Collection Appeals Program (“CAP”) for termination or proposed termination of an 
installment agreement, rejection of an installment agreement, or modification or proposed modification of an installment 
agreement.  Like the Federal law, no judicial appeal would be granted.

25 Provide that personal assessments for secondary liability, such as officer liability (Minn. Stat. § 270C.56), transferee or 
fiduciary liability (Minn. Stat. § 270C.58), transferee liability for estate tax (Minn. Stat. § 270C.585), personal liability for 
failure to honor a levy (Minn. Stat. § 270C.70), and successor liability (Minn. Stat. § 270C.57) would be assessed by certi-
fied mail sent to the taxpayer, similar to the Federal procedure on assessing personal assessments.  

26 Provide that the period for filing income and sales tax refund claims would be two years from payment rather than the 
existing one-year period from an order for assessment in Minn. Stat. § 289A.40, Subd. 1 

This restores the law to the two-year period from payment 
prior to the 1995 amendment.

27 Add two provisions to the Minnesota tax statutes on penalties to require the DOR to: (i) include detailed information about 
the basis for penalties as well as the penalty calculation, similar to IRC Code § 6751(a); and (ii) have superiors approve, 
in writing, all discretionary penalties imposed similar to IRC Code § 6751(b)(1), and (b)(2).



dealing with taxpayers. If taxpayers are 
required to submit to deadlines and pro-
cedures, and their failure to comply incurs 
substantial penalties, the DOR should also 
have consequences for failure to carry out 
the TBOR provisions to the fullest extent. 
This is what should be required and ex-
pected of our government.

To put teeth into TBOR some remedies or 
protections to the taxpayers can be directly 
incorporated into the applicable statutes. 
Examples would be the abatement of tax, 
interest, and penalty for reliance on errone-
ous written DOR advice or the abatement 
of interest and penalty for the DOR’s negli-
gence or unreasonable error causing delay in 
assessment or audit or appeal. As indicated, 
these remedies would be incorporated in the 
applicable statute mandating a course of ac-
tion by the DOR.

Other violations of TBOR rights may not 
lend themselves as readily to new and spe-

cific statutory remedies. For these TBOR 
violation enforcements a return to the pre-
viously mentioned 2005 case law is in order. 
This established the rule that, in a situation 
where the statute is silent as to a remedy, 
a violation of TBOR would stay the action 
until the violation or infraction is cured by 
the DOR. Such an approach would necessi-
tate the repeal of statutory provisions found 
in Minn. Stat. § 270C.28, Subd. 2 (“Failure 
to receive the statement does not invalidate 
the determination or collection actions, nor 
does it affect, modify, or alter any statutory 
time limits applicable to the determination 
of collection action, including the time limit 
for filing a claim for refund.”) and Minn. 
Stat. § 270C.33, Subd. 2(b) (“Failure to 
provide all of the required information does 
not invalidate the assessment, determina-
tion, or order for purposes of satisfying statu-
tory notice requirements if the assessment, 
determination, or order contain sufficient 
information to advise the taxpayer that an 
assessment has been made.”).

Yet another alternative would be to establish 
a statutory right to sue the DOR, if any of-
ficer or employee recklessly or intentionally 
disregards any tax laws or DOR-published 
procedures by permitting an action for dam-
ages to be filed in the District Court or the 
Tax Court. This would be an expansion of 
the existing right to sue now found in the 
case of the collection of delinquent taxes 
under Minn. Stat. § 270C.275.

TBOR without enforcement mechanisms is 
aspiration, not policy. Reasonable persons 
can disagree about what those appropriate 
remedies or enforcement mechanisms should 
be, but the need of an actual remedy for a 
violation cannot be questioned or disputed.

Starting the Discussion

Minnesota has a solid base of taxpayer rights 
that have existed since 1990, but additional 
protections for taxpayers in auditing, appeals, 
and tax collection are needed. Gaps in cover-
age, the development of new situations, the 
continued increase of self-represented tax-
payers, and federal conformity all suggest a 
renewed investment in TBOR is warranted.

What would we get out of such an effort? 
First, procedural fairness would be ensured. 
All taxpayers would be treated the same 
from a procedural point of view. This is not a 
guarantee of results but a promise that laws 
would be applied equally across the board to 
all taxpayers.

Second, there would be complete transpar-
ency between the DOR and the taxpayer 
and his/her representatives. The audit, ap-
peal, and collection processes would be 
open and easy to navigate.

Third, an enhancement or amendment of 
TBOR would increase faith in the tax sys-
tem. The voluntary system is based on tax-
payers’ belief that the system is inherently 
fair and provides a mechanism for resolving 
tax disputes that is quick and cost efficient. 
The current tax system is a partnership of 
the taxpayer, his or her representatives, and 
the DOR based on cooperation and trust. 
These proposed amendments would further 
that ideal.

Fourth, and perhaps most importantly, 
greater clarity for the ordinary taxpayer. Tax 
laws are complex and technical. Most tax-
payers are not equipped to navigate the sys-
tem. All taxpayers should have an opportu-

TBOR provision that does not provide for 
a remedy has no repercussion as the viola-
tion is without penalty. That was not always 
the case. But in 2005, in response to a court 
case concerning the timeliness of a refund 
claim5, the legislature passed a law in which 
a violation of a TBOR provision has no con-
sequences unless the statute specifically pro-
vides for a remedy. 6 

The whole purpose of the TBOR is to as-
sure that all taxpayers will be accorded basic 
rights of fair and equitable treatment. In or-
der to carry through on that objective, vio-
lations of TBOR must have consequences. 
Government generally, and in this case the 
DOR specifically, must be held to a high 
standard of conduct in dealing with tax-
payers. The statutory provisions governing 
substantive standards and procedures for 
taxation, including the administrative re-

view process, are premised on the concept 
that government will act scrupulously, cor-
rectly, efficiently, and honestly. It is assumed 
that the DOR will exercise its governmental 
responsibilities in the field of taxation con-
scientiously and in good faith.

The primary obligation is for the DOR 
to comport itself with integrity, and in so 
doing the agency will carry out the guid-
ing principles of fundamental fairness in 
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attitudes and trust in government. At least some of the public’s resentment, skepti-
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10 Appeals to the DOR would be timely if electronically transmitted by midnight of the due date for such filing, based on the 
local time zone of the recipient.  

If the due date for any appeal falls on a Saturday, Sunday, 
or official State holiday, or other date in which the DOR is 
closed, the due date for the filing is the next business day.

11 Establish statutes providing the authority to issue written responses to taxpayers' tax inquiries, including issuing a ruling 
specific to the taxpayer making the inquiry similar to Wisconsin’s and the IRS private letter ruling process.

12 Limit the DOR employee communication with the taxpayer with respect to collection of taxes, if the taxpayer has represen-
tation.

13 Abate taxes, penalties, and interest assessed based on erroneous or incorrect written information or advice given by the 
DOR.  Any taxpayer that received written advice from the DOR on the taxability of transactions would be allowed to rely 
on such advice when filing tax returns.  The DOR could not maintain an inconsistent position with a prior written opinion 
issued to the same taxpayer that was not rescinded by the DOR prior to audit, provided that all facts were provided by the 
taxpayer and the law did not change or the courts did not issue a ruling to the contrary.  

14 Taxpayers could make a voluntary payment along with a request in writing that the payment be designated and applied 
to taxes for tax periods he or she specifies. This right would not apply when the DOR makes a jeopardy assessment or it 
collects the payment through enforced means, such as asset seizures or garnishments.  

Allocation of payments in Minn. Stat. §270C.51 would be 
amended to reflect the IRS position on designation of pay-
ments found in Revenue Procedure 2002-26. 

15 Prohibit DOR's officers and employees from using personal e-mail accounts to conduct official business.

16 Significantly increase civil damages and criminal penalties for the unauthorized disclosure or inspection of tax return 
information and significantly increase civil damages for improper DOR collection activities.   

17 Clarify the statute and codify the DOR’s position that if the income tax statute of limitation is open on the Federal level, 
pursuant to Minn. Stat. § 289A.38, Subds. 8 and 9, the period for filing income refund claims by the taxpayer is also open.

18 Conform the deadline for filing post-trial motions in the Tax Court (currently 15 days under Minn. Stat. § 271.08, Subd. 1) 
to the deadline under Minnesota Rule of Civil Procedure 59 and 60 for filing post-trial motions in the District Court (once 
also 15 days, but increased to 30 days in the 1990s).

19 Increase the jurisdictional amount for seeking relief in the Tax Court’s Small Claims Division (currently $5,000 under Minn. 
Stat. § 271.21, Subd. 2) to the jurisdictional limit for Conciliation Court (also once $5,000 but currently $15,000).

20 Clarify that a “responsible person” may file a claim for refund under Minn. Stat. § 270C.56, Subd. 3(b), as long as his or 
her claim has not been the “subject of an administrative or Tax Court appeal”.  

The fact that the business or company conducted an 
administrative or Tax Court appeal would not preclude the 
“responsible person’s” appeal rights.

21 Clarify that the time for the appeal to the Minnesota Tax Court is the “notice date” designated by the Commissioner on the 
order for assessment. 

This change would amend Minn. Stat. § 271.06, Subd. 2 
and 7 to conform to the same time period found in Minn. 
Stat. § 270C.35, Subd. 3 on administrative appeals from 
orders (60 days plus a 30-day extension).  

22 Clarify that the taxpayer, on an appeal to the Tax Court, would be allowed to introduce evidence to show that he or she had 
complied with the “mailbox rule” of Minn. Stat. § 271.06, Subd. 2(a) in the situation where the envelope was sent through 
the United States Post Office but contained no postmark.  An evidentiary hearing would be allowed on the fact issue of 
whether the envelope was mailed on or before the 60th day the appeal period expired.

23 Establish parallel rights to IRC Code § 6320 and IRC Code § 6330 for collection due process (“CDP”) hearings, when the 
DOR files a notice of tax lien or issues a notice of intent to levy upon a taxpayer.  

On the Federal level, the taxpayer in these situations is 
provided a right to an administrative appeal and a CDP 
hearing.  The taxpayer would also have an appeal right to 
a judicial form from the appeals office decision in a CDP 
hearing.

24 Establish, similar to the Federal law, a Collection Appeals Program (“CAP”) for termination or proposed termination of an 
installment agreement, rejection of an installment agreement, or modification or proposed modification of an installment 
agreement.  Like the Federal law, no judicial appeal would be granted.

25 Provide that personal assessments for secondary liability, such as officer liability (Minn. Stat. § 270C.56), transferee or 
fiduciary liability (Minn. Stat. § 270C.58), transferee liability for estate tax (Minn. Stat. § 270C.585), personal liability for 
failure to honor a levy (Minn. Stat. § 270C.70), and successor liability (Minn. Stat. § 270C.57) would be assessed by certi-
fied mail sent to the taxpayer, similar to the Federal procedure on assessing personal assessments.  

26 Provide that the period for filing income and sales tax refund claims would be two years from payment rather than the 
existing one-year period from an order for assessment in Minn. Stat. § 289A.40, Subd. 1 

This restores the law to the two-year period from payment 
prior to the 1995 amendment.

27 Add two provisions to the Minnesota tax statutes on penalties to require the DOR to: (i) include detailed information about 
the basis for penalties as well as the penalty calculation, similar to IRC Code § 6751(a); and (ii) have superiors approve, 
in writing, all discretionary penalties imposed similar to IRC Code § 6751(b)(1), and (b)(2).
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nity to resolve disputes without a procedural 
footfault, forfeiting his or her right to win a 
case on a technicality.

Legislative changes are needed to improve 
and update TBOR. On TBOR’s 25th an-
niversary taxpayers, their representatives, 
tax administrators, and interested groups 
should once again come together to discuss 
these as well as other proposals, engage 
their local legislators, and begin the push 
for reform. 

Reasonable, Supportable, 
and Irresponsible
Recent Pension Commission hearings on 
plan assumptions demonstrate again that 
keeping contributions in check takes priority 
over fiscal responsibility.

Behind the ongoing debate about public 
pensions is the black box of actuarial valu-
ations – a mysterious container filled with 
the precision of sophisticated mathematics 
and the imprecision of assumptions about 
the future. Occasionally, the lid on this box 
is lifted and lawmakers review and discuss 
the assumptions used to derive the funding 
requirements for the state’s pensions. Such 
was the case this fall in hearings by the 
Legislative Commission on Pensions and 
Retirement. These hearings again exposed 
one of the biggest unappreciated problems 
with public pensions. Actuarial science is 
a discipline fundamentally devoted to the 
assessment of risk. But in public pensions 
risk management doesn’t just take a back 
seat to funding policy, it’s locked away in 
the trunk.

One Step Forward, Another 
Step Back

Although the Commission has not yet for-
mally adopted the actuaries’ recommenda-
tions, testimony revealed the impact on re-
ported plan health is significant. Reductions 
in wage and price inflation expectations 
would bring total liabilities down; working 
against them is a powerful demographic 
trend – increasing life expectancy. But the 
500 pound assumption gorilla remains the 
assumed return on investment which is 
used to calculate the present value of future 
benefit payments and determine contribu-
tion requirements. For many years, plan ac-
tuaries recommended reducing the assumed 
return to 8%. That recommendation was 

finally adopted in 2015 by two of three ma-
jor state plans (MSRS and PERA), and all 
indications are TRA will join them this year.

These assumption changes, combined with 
lackluster returns over the last year, por-
tend deterioration of reported pension fund 
health and more sustainability fixes. Ac-
cording to pension plan estimates for forth-
coming 2015 valuations, when including all 
these assumption changes, the total esti-
mated unfunded liability (based on current 
market value) for just the three 
largest plans (MSRS General, 
PERA General, and TRA) is 
$14 billion. Plan funded ratios 
for these plans would decline, 
ranging from 75.9% to 83.9% 
while contribution shortfalls 
would range from 1.6% to 4.2% 
of payroll.

As always, most of the Commis-
sion’s discussion and scrutiny 
was directed to the assumed 
investment return. At 8% this 
assumption remains among the 
highest in the United States. 
(The National Association of 
State Retirement Administra-
tors reports the average as-
sumed return is now 7.68%.)  
Yet the inherent “blessing” of 
plan actuaries combined with 
the confident assurances of the 
State Board of Investment makes the 8% 
assumption easily justifiable. Indeed, the 
state’s consulting actuary, who reviewed 
the work of each individual plan’s actuar-
ies concluded, “the selected investment re-
turn assumption of 8.0% is reasonable and 
supportable.” What makes this conclusion 
a bit more interesting is that a part of the 
consulting actuaries’ testimony appeared to 
directly contradict it.

Heads or Tails?
Two actuaries are duck hunting. They see 
a duck in the air and they both shoot. The 
first actuary’s shot is 20 feet wide to the left. 
The second actuary’s shot is 20 feet wide to 
the right. The actuaries give each other high 
fives, because on average they shot it.

— Actuarialjokes.com

There are an infinite number of ways the 
SBI can achieve an “average annual 8% re-
turn” over a defined period of time, but the 

sequencing of investment re-
turns over time matters. Unlike 
shooting fall mallards, invest-
ment “misses” from expectations 
compound and grow with time. 
As a result, return projections 
that recognize sequencing and 
compounding effects (“geo-
metric returns”) are preferable 
to modeling based on a simple 
arithmetic mean. According to 
testimony by the state’s con-
sulting actuary, “the industry 
trend is toward a preference of 
geometric returns.”  (The fact 
that this was described only as 
a “trend” and a “preference” in 
the industry should give pause – 
more on this later.)

So what does such a geomet-
ric return analysis suggest? The 
table below was presented in 

testimony to the Commission by the state’s 
consulting actuary. The median geometric 
return – which is by definition the return 
expected to be met half the time – is 6.97%. 
The primary finding, however, lies at the 
bottom right of the table. The probability 
of exceeding an 8% return over the next 20 
years is only slightly better than 1 in 3. The 
probability of exceeding a 7% return – a full 
100 basis points below what our pension sys-
tem is based on – is equal to a coin flip.

Practically, the odds are likely even worse 
because public pension contributions are 
notorious for “tardiness.”  The time when 
an economic downturn hits and invest-
ment markets decline is precisely when ad-
ditional contributions are most needed. But 
as Minnesota itself has demonstrated, bud-
get circumstances that come with economic 
downturns make it very difficult for govern-
ments to divert additional money from their 
budgets and/or employee paychecks toward 
pension support. At best, contribution in-
creases are phased over a period of several 
years, missing out on a lot of market recov-
ery in the process.

So why did the state’s consulting actuary 
still declare the 8% return “reasonable and 
supportable?”  The consulting actuary noted 
another geometric model with more opti-
mistic findings. Benchmarking against other 
states’ assumed returns also offered a sense 
of reassurance. But the primary justification 
was simply the SBI’s own past investment 
performance and its own future projections.

“Hiding Risk is a Far Cry from 
Managing Risk”

“The use of the expected return assumption as 
the discount rate virtually guarantees the even-
tual failure of any plan using it.”

—Barton Waring, author of Pension Fi-
nance: Putting the Risks and Costs of Defined 

Benefit Plans Back Under Your Control, in 
testimony to the Government Accounting 

Standards Board

Policy makers are keenly attuned to the 
question of whether Minnesota can beat 
these odds and continue to meet or exceed 
these investment targets. The more impor-
tant question never gets asked: what is the 
logical justification for valuing future cash 
flows that the state absolutely has to pay 
based on hopes about what an investment 
portfolio can earn?

Financial economists and practitioners, 
public finance and government scholars7, 
the Nobel-winning “father” of the capital 
asset pricing model and the Nobel-winning 
“father of modern finance,” 8 business ex-
ecutives, even public sector defined benefit 
pension managers in other countries have 
all expressed considerable concern and a 
fair share of ridicule at how expected invest-
ment returns are used in U.S. public pen-
sion policy.9 They argue what a portfolio is 
expected to make is absolutely irrelevant; 
financing needs instead need to be based on 
the riskiness of the cash flows. They point 
out engaging in this practice understates the 
cost of pension benefits and exposes future 
taxpayers to considerable risks and unknown 
costs. They point out this practice cannot be 
found in any other area of public or private 
sector finance. They point out the fact that 
states have failed to make adequate contri-
butions to their pension funds shouldn’t be 
a surprise to anyone; this practice essentially 
guarantees pension underfunding.

The practice persists in large part because 
of the recommendations and justification 
offered by pension actuaries backed by their 
actuarial standards of practice. But not all 
actuaries are comfortable with what is going 
on and how their profession has acted.

Jeremy Gold is the Vice Chair of the Pension 
Practice Council of the American Academy 
of Actuaries and Chair of the Pension Risk 
Management Task Force of the Society of 
Actuaries. In a September presentation to 
the annual conference of the MIT Center 
for Finance and Policy, he began with the 
statement, “I’m here to tell you a story about 
how a profession has failed to fulfill its duty 
to the public and thus enabled and abetted 
the very real crisis in public pension plans.”  
From there he delivered a withering critique 
of his own profession and its role in contrib-
uting to the current state of public pensions 
around the country (available at http://cfp-
web.mit.edu/pictures-slides-and-videos-from-
the-second-annual-cfp-conference/ for those 
who find MMA takedowns entertaining).

• On the big picture:  “What we have is a 
knowledge problem and a governance 
problem. The knowledge problem: actu-
aries shamelessly, although often in good 
faith, understate the value of future pen-
sion payments by as much as 50%. Their 
clients want them to. The governance 
problem: actuarial standards of practice 
allow pension actuaries to cater to their 

clients while ignoring potential harm to 
third parties.”

• On Actuarial Standards of Practice (or 
ASOPs):  “Despite the Actuarial Stan-
dard Board’s assertion that ASOPs are 
principles-based they’re neither principle-
based nor prescriptive. They are driven 
by practice from the bottom-up, defer 
frequently to professional judgment, and 
assert “appropriate” practice not “best” 
practice….In many cases the only re-
quired action is for the practicing actuary 
to consider something….Don’t let an ac-
tuary fly your plane.”

• On what pension actuaries are really ac-
complishing:  “Actuaries keep contribu-
tions low. Actuarial methods and assump-
tions continue to kick the can down the 
road and suppress true pension costs….
Low current contributions cater to cur-
rent taxpayers but burden future gen-
erations with great risks and unacknowl-
edged costs.”

• On the failure of the profession to deliver 
on its principal professional obligation – 
risk assessment: (Actuaries) should have 
been risk managers, not risk camou-
flagers…Actuarial smoothing is a poor 
substitute for real risk management. Hid-
ing risk is a far cry from managing risk.”

• On the political failure of the profession:  
“What the profession has done is enable 
and abet those whose decisions and ben-
efit levels and funding have brought us to 
a crisis point. Actuaries should have been 
the cops.”

• On what should be done about all this:  
“Get angry.”

Looking for a Cop

When the construction work picks up this 
spring following the shortened legislative 
session, the situation will likely be as it has 
been. Thanks to our Lake Wobegon-like 
investment acumen (where all the invest-
ments are above average), Minnesota will 
continue to reduce the pressure on con-
tribution policies by discounting its future 
pension cash flows at a rate roughly 50 
basis points above what the average public 
pension plan in the United States thinks is 
prudent and hundreds of basis points above 
what Finance 101 demands.
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Projections from the GRS Capital Market Assumption Modeler

Investment 
Consultant

Distribution of 20-year Average
Geometric Net Nominal Return

Probability 
of Exceeding 

8.5%

Probability 
of Exceeding 

8.0%

Probability 
of Exceeding 

7.0%
 25th 50th 75th

1 3.88% 5.90% 7.96% 20% 25% 36%

2 4.75% 6.63% 8.54% 25% 31% 45%

3 4.69% 6.78% 8.92% 29% 35% 47%
4 5.06% 7.21% 9.40% 34% 40% 53%
5 5.46% 7.54% 9.66% 38% 44% 57%

6 5.48% 7.74% 10.06% 41% 47% 59%
Average 4.89% 6.97% 9.09% 31% 37% 50%

Source: Presentation to LCPR by Delloite, state consulting actuary, November 3, 2015

7 Donald Boyd and Peter Kiernan, Strengthening the Se-
curity of Public Sector Defined Benefit Plans, Rockefeller 
Institute of Government “

8  William Sharpe and Eugene Fama, respectively
9  Perhaps the most entertaining criticism came from finan-

cial industry executive and former New York City mayor 
Michael Bloomberg who said in response to a New 
York actuarial recommendation to reduce the expected 
return:  “The actuary is supposedly going to lower the 
assumed reinvestment rate from an absolutely hysteri-
cal, laughable 8 percent to a totally indefensible 7 or 7.5 
percent.  If I can give you one piece of financial advice: 
If somebody offers you a guaranteed 7 percent on your 
money for the rest of your life, you take it and just make 
sure the guy’s name is not Madoff.”

Risk man-
agement 
in public 
pensions 

doesn’t take 
a back seat 

to fund-
ing policy, 
it’s locked 
away in the 

trunk.
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nity to resolve disputes without a procedural 
footfault, forfeiting his or her right to win a 
case on a technicality.

Legislative changes are needed to improve 
and update TBOR. On TBOR’s 25th an-
niversary taxpayers, their representatives, 
tax administrators, and interested groups 
should once again come together to discuss 
these as well as other proposals, engage 
their local legislators, and begin the push 
for reform. 

Reasonable, Supportable, 
and Irresponsible
Recent Pension Commission hearings on 
plan assumptions demonstrate again that 
keeping contributions in check takes priority 
over fiscal responsibility.

Behind the ongoing debate about public 
pensions is the black box of actuarial valu-
ations – a mysterious container filled with 
the precision of sophisticated mathematics 
and the imprecision of assumptions about 
the future. Occasionally, the lid on this box 
is lifted and lawmakers review and discuss 
the assumptions used to derive the funding 
requirements for the state’s pensions. Such 
was the case this fall in hearings by the 
Legislative Commission on Pensions and 
Retirement. These hearings again exposed 
one of the biggest unappreciated problems 
with public pensions. Actuarial science is 
a discipline fundamentally devoted to the 
assessment of risk. But in public pensions 
risk management doesn’t just take a back 
seat to funding policy, it’s locked away in 
the trunk.

One Step Forward, Another 
Step Back

Although the Commission has not yet for-
mally adopted the actuaries’ recommenda-
tions, testimony revealed the impact on re-
ported plan health is significant. Reductions 
in wage and price inflation expectations 
would bring total liabilities down; working 
against them is a powerful demographic 
trend – increasing life expectancy. But the 
500 pound assumption gorilla remains the 
assumed return on investment which is 
used to calculate the present value of future 
benefit payments and determine contribu-
tion requirements. For many years, plan ac-
tuaries recommended reducing the assumed 
return to 8%. That recommendation was 

finally adopted in 2015 by two of three ma-
jor state plans (MSRS and PERA), and all 
indications are TRA will join them this year.

These assumption changes, combined with 
lackluster returns over the last year, por-
tend deterioration of reported pension fund 
health and more sustainability fixes. Ac-
cording to pension plan estimates for forth-
coming 2015 valuations, when including all 
these assumption changes, the total esti-
mated unfunded liability (based on current 
market value) for just the three 
largest plans (MSRS General, 
PERA General, and TRA) is 
$14 billion. Plan funded ratios 
for these plans would decline, 
ranging from 75.9% to 83.9% 
while contribution shortfalls 
would range from 1.6% to 4.2% 
of payroll.

As always, most of the Commis-
sion’s discussion and scrutiny 
was directed to the assumed 
investment return. At 8% this 
assumption remains among the 
highest in the United States. 
(The National Association of 
State Retirement Administra-
tors reports the average as-
sumed return is now 7.68%.)  
Yet the inherent “blessing” of 
plan actuaries combined with 
the confident assurances of the 
State Board of Investment makes the 8% 
assumption easily justifiable. Indeed, the 
state’s consulting actuary, who reviewed 
the work of each individual plan’s actuar-
ies concluded, “the selected investment re-
turn assumption of 8.0% is reasonable and 
supportable.” What makes this conclusion 
a bit more interesting is that a part of the 
consulting actuaries’ testimony appeared to 
directly contradict it.

Heads or Tails?
Two actuaries are duck hunting. They see 
a duck in the air and they both shoot. The 
first actuary’s shot is 20 feet wide to the left. 
The second actuary’s shot is 20 feet wide to 
the right. The actuaries give each other high 
fives, because on average they shot it.

— Actuarialjokes.com

There are an infinite number of ways the 
SBI can achieve an “average annual 8% re-
turn” over a defined period of time, but the 

sequencing of investment re-
turns over time matters. Unlike 
shooting fall mallards, invest-
ment “misses” from expectations 
compound and grow with time. 
As a result, return projections 
that recognize sequencing and 
compounding effects (“geo-
metric returns”) are preferable 
to modeling based on a simple 
arithmetic mean. According to 
testimony by the state’s con-
sulting actuary, “the industry 
trend is toward a preference of 
geometric returns.”  (The fact 
that this was described only as 
a “trend” and a “preference” in 
the industry should give pause – 
more on this later.)

So what does such a geomet-
ric return analysis suggest? The 
table below was presented in 

testimony to the Commission by the state’s 
consulting actuary. The median geometric 
return – which is by definition the return 
expected to be met half the time – is 6.97%. 
The primary finding, however, lies at the 
bottom right of the table. The probability 
of exceeding an 8% return over the next 20 
years is only slightly better than 1 in 3. The 
probability of exceeding a 7% return – a full 
100 basis points below what our pension sys-
tem is based on – is equal to a coin flip.

Practically, the odds are likely even worse 
because public pension contributions are 
notorious for “tardiness.”  The time when 
an economic downturn hits and invest-
ment markets decline is precisely when ad-
ditional contributions are most needed. But 
as Minnesota itself has demonstrated, bud-
get circumstances that come with economic 
downturns make it very difficult for govern-
ments to divert additional money from their 
budgets and/or employee paychecks toward 
pension support. At best, contribution in-
creases are phased over a period of several 
years, missing out on a lot of market recov-
ery in the process.

So why did the state’s consulting actuary 
still declare the 8% return “reasonable and 
supportable?”  The consulting actuary noted 
another geometric model with more opti-
mistic findings. Benchmarking against other 
states’ assumed returns also offered a sense 
of reassurance. But the primary justification 
was simply the SBI’s own past investment 
performance and its own future projections.

“Hiding Risk is a Far Cry from 
Managing Risk”

“The use of the expected return assumption as 
the discount rate virtually guarantees the even-
tual failure of any plan using it.”

—Barton Waring, author of Pension Fi-
nance: Putting the Risks and Costs of Defined 

Benefit Plans Back Under Your Control, in 
testimony to the Government Accounting 

Standards Board

Policy makers are keenly attuned to the 
question of whether Minnesota can beat 
these odds and continue to meet or exceed 
these investment targets. The more impor-
tant question never gets asked: what is the 
logical justification for valuing future cash 
flows that the state absolutely has to pay 
based on hopes about what an investment 
portfolio can earn?

Financial economists and practitioners, 
public finance and government scholars7, 
the Nobel-winning “father” of the capital 
asset pricing model and the Nobel-winning 
“father of modern finance,” 8 business ex-
ecutives, even public sector defined benefit 
pension managers in other countries have 
all expressed considerable concern and a 
fair share of ridicule at how expected invest-
ment returns are used in U.S. public pen-
sion policy.9 They argue what a portfolio is 
expected to make is absolutely irrelevant; 
financing needs instead need to be based on 
the riskiness of the cash flows. They point 
out engaging in this practice understates the 
cost of pension benefits and exposes future 
taxpayers to considerable risks and unknown 
costs. They point out this practice cannot be 
found in any other area of public or private 
sector finance. They point out the fact that 
states have failed to make adequate contri-
butions to their pension funds shouldn’t be 
a surprise to anyone; this practice essentially 
guarantees pension underfunding.

The practice persists in large part because 
of the recommendations and justification 
offered by pension actuaries backed by their 
actuarial standards of practice. But not all 
actuaries are comfortable with what is going 
on and how their profession has acted.

Jeremy Gold is the Vice Chair of the Pension 
Practice Council of the American Academy 
of Actuaries and Chair of the Pension Risk 
Management Task Force of the Society of 
Actuaries. In a September presentation to 
the annual conference of the MIT Center 
for Finance and Policy, he began with the 
statement, “I’m here to tell you a story about 
how a profession has failed to fulfill its duty 
to the public and thus enabled and abetted 
the very real crisis in public pension plans.”  
From there he delivered a withering critique 
of his own profession and its role in contrib-
uting to the current state of public pensions 
around the country (available at http://cfp-
web.mit.edu/pictures-slides-and-videos-from-
the-second-annual-cfp-conference/ for those 
who find MMA takedowns entertaining).

• On the big picture:  “What we have is a 
knowledge problem and a governance 
problem. The knowledge problem: actu-
aries shamelessly, although often in good 
faith, understate the value of future pen-
sion payments by as much as 50%. Their 
clients want them to. The governance 
problem: actuarial standards of practice 
allow pension actuaries to cater to their 

clients while ignoring potential harm to 
third parties.”

• On Actuarial Standards of Practice (or 
ASOPs):  “Despite the Actuarial Stan-
dard Board’s assertion that ASOPs are 
principles-based they’re neither principle-
based nor prescriptive. They are driven 
by practice from the bottom-up, defer 
frequently to professional judgment, and 
assert “appropriate” practice not “best” 
practice….In many cases the only re-
quired action is for the practicing actuary 
to consider something….Don’t let an ac-
tuary fly your plane.”

• On what pension actuaries are really ac-
complishing:  “Actuaries keep contribu-
tions low. Actuarial methods and assump-
tions continue to kick the can down the 
road and suppress true pension costs….
Low current contributions cater to cur-
rent taxpayers but burden future gen-
erations with great risks and unacknowl-
edged costs.”

• On the failure of the profession to deliver 
on its principal professional obligation – 
risk assessment: (Actuaries) should have 
been risk managers, not risk camou-
flagers…Actuarial smoothing is a poor 
substitute for real risk management. Hid-
ing risk is a far cry from managing risk.”

• On the political failure of the profession:  
“What the profession has done is enable 
and abet those whose decisions and ben-
efit levels and funding have brought us to 
a crisis point. Actuaries should have been 
the cops.”

• On what should be done about all this:  
“Get angry.”

Looking for a Cop

When the construction work picks up this 
spring following the shortened legislative 
session, the situation will likely be as it has 
been. Thanks to our Lake Wobegon-like 
investment acumen (where all the invest-
ments are above average), Minnesota will 
continue to reduce the pressure on con-
tribution policies by discounting its future 
pension cash flows at a rate roughly 50 
basis points above what the average public 
pension plan in the United States thinks is 
prudent and hundreds of basis points above 
what Finance 101 demands.
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Projections from the GRS Capital Market Assumption Modeler

Investment 
Consultant

Distribution of 20-year Average
Geometric Net Nominal Return

Probability 
of Exceeding 

8.5%

Probability 
of Exceeding 

8.0%

Probability 
of Exceeding 

7.0%
 25th 50th 75th

1 3.88% 5.90% 7.96% 20% 25% 36%

2 4.75% 6.63% 8.54% 25% 31% 45%

3 4.69% 6.78% 8.92% 29% 35% 47%
4 5.06% 7.21% 9.40% 34% 40% 53%
5 5.46% 7.54% 9.66% 38% 44% 57%

6 5.48% 7.74% 10.06% 41% 47% 59%
Average 4.89% 6.97% 9.09% 31% 37% 50%

Source: Presentation to LCPR by Delloite, state consulting actuary, November 3, 2015

7 Donald Boyd and Peter Kiernan, Strengthening the Se-
curity of Public Sector Defined Benefit Plans, Rockefeller 
Institute of Government “

8  William Sharpe and Eugene Fama, respectively
9  Perhaps the most entertaining criticism came from finan-

cial industry executive and former New York City mayor 
Michael Bloomberg who said in response to a New 
York actuarial recommendation to reduce the expected 
return:  “The actuary is supposedly going to lower the 
assumed reinvestment rate from an absolutely hysteri-
cal, laughable 8 percent to a totally indefensible 7 or 7.5 
percent.  If I can give you one piece of financial advice: 
If somebody offers you a guaranteed 7 percent on your 
money for the rest of your life, you take it and just make 
sure the guy’s name is not Madoff.”

Risk man-
agement 
in public 
pensions 

doesn’t take 
a back seat 

to fund-
ing policy, 
it’s locked 
away in the 

trunk.



A Call For Expansion 
And Enforcement Of 
Minnesota’s Current 
“Taxpayer Bill Of Rights” *
Guest contributor Jerry Geis examines the 
state’s 25-year history with ensuring ad-
equate procedural protections for taxpayers, 
examines why changing times have created 
new needs, and offers a series of proposals to 
begin the discussion.

In recent years, the 
phrase “taxpayer 
bill of rights” (or 
“TBOR”) has been 
synonymous with the 
contentious topic of 
state constitutional 
tax and spending 
limitations. But long 
before the phrase was 
co-opted as a mar-

keting slogan by smaller government advo-
cates, the idea had a much more substantive 
and meaningful interpretation: procedural 
protections for taxpayers to assure that all 
taxpayers would be accorded basic rights of 
fair and equitable treatment.

Such procedural protections are a criti-
cal, but often unappreciated, dimension of 
sound tax policy. They enhance fairness, en-
sure transparency, maintain faith in the sys-
tem, and promote understandability. Min-
nesota has long recognized this important 
truth. The foundation of Minnesota’s tax 
administration is strong and acknowledged 
as one of the best in the nation. This year 
the Council on State Taxation gave Minne-
sota a grade of “A-” in tax appeals and pro-
cedural requirements.

Building on this foundation was the impe-
tus behind TBOR. Under the leadership of 
then-Revenue Commissioner John James, 
Minnesota embarked on a two-year, multi-
stakeholder process which resulted in Min-
nesota being one of the first states to enact a 
Taxpayer Bill of Rights in 1990.

Twenty-five years later, Minnesota’s TBOR 
provisions have not been substantially 
changed. The Department of Revenue does 
a fine job of administering them. However, 
the agency can only administer the laws as 
they are written. Meanwhile, several devel-
opments and trends have made existing pro-
visions inadequate thus meriting attention 
from our elected officials.

The Taxpayer Bill of Rights in Minnesota is 
in significant need of an upgrade and update 
to address new problems that have surfaced 
and old problems that have new aspects not 
anticipated. Here we look at the history of 
federal and Minnesota TBOR, the problems 
requiring attention, and the enhancements 
and provisions that, in the opinion of the 
author, need to be enacted.

The Federal Precedent

Although the United States Constitution 
does not contain a taxpayer bill of rights, 
Congress has passed three separate taxpayer 
“bills of rights” (1988, 1996, and 1998), and 
the IRS administratively issued a fourth in 
2004. As the name implies, these statutory 
bills of rights focus on procedural protec-
tions for taxpayers. For example, among 
other things, the initial 1988 legislation 
required IRS employees to apprise taxpay-
ers of their rights before conducting formal 
interviews. It also authorized taxpayer reli-
ance on written advice from the IRS.

The second taxpayer bill of rights, enacted 
in 1996, established the Office of the Tax-
payer Advocate, an independent entity 
charged with assisting taxpayers and iden-
tifying problem areas where the IRS should 
improve its administrative practices. Today 
the Office is known as the Taxpayer Advo-
cate System and is managed by the National 
Taxpayer Advocate, who oversees local tax-
payer advocates dispersed in cities nation-
wide. This second bill of rights also expand-
ed the IRS’s authority to abate interest and 
penalties in certain situations.

The third iteration, part of the Internal Rev-
enue Service Restructuring and Reform Act 
of 1998, introduced a variety of new protec-
tive measures. For example, it provided that 
before the IRS seizes a personal residence to 
satisfy a tax lien, the agency must first ob-
tain written approval from a Federal judge. 
It also included protections applicable to 
penalties and interest, such as zero rate of 
interest during periods of overlapping over-
payments and underpayments.

The most recent federal TBOR is the first 
to be issued by the IRS. It is also the first 
to follow the form of the Constitutional 
Bill of Rights. The IRS TBOR recognizes 
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Author Upton Sinclair once noted it’s dif-
ficult to get a person to understand some-
thing when that person’s self-interest de-
pends upon not understanding it. There’s 
probably no better or simpler explanation 
for the state’s unwillingness to address this 
issue. Government administrators and pub-
lic employees both benefit from lower con-
tributions and shifting current government 
costs onto future taxpayers. Pension plan 
trustees who are charged with proper plan 
governance are mostly comprised of cur-
rent and future pension beneficiaries. Pen-
sion actuaries are paid to provide the ana-

lytical justification for current practice and 
risk losing business if they move away from 
standard orthodoxy. The self-interest of 
traditional money managers is well-served 
by the status quo. And as the struggles of 
underfunded plans result in the chase for 
higher returns in the world of “alternative 
investments,” private equity managers and 
the like are only too happy to oblige and 
reap their large fees.

The group we should rely on to introduce 
financial reality and responsibility into this 
debate is our elected officials. Because they 

are charged with balancing the private in-
terests of those working in government with 
the public interest in a fair and fiscally re-
sponsible way, they offer the best hope. But 
if a corollary to Sinclair’s observation is also 
true – that it’s difficult to get someone to un-
derstand something when an election certifi-
cate depends upon not understanding it – we 
should brace ourselves for a future of both 
higher taxes and reduced government ser-
vices. It’s not a matter of if, but of when. 

* Jerry Geis is a graduate of Saint John’s University with a 
law degree from the University of Notre Dame and holds 
an LLM in taxation from New York University. He is a tax 
attorney with the Twin Cities law firm of Briggs and Mor-
gan, P.A., where he has been for the last 38 years. The 
views expressed are his own and do not represent the 
views of his law firm or any tax organization or associa-
tion of which he is a member.
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