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Executive Summary
This report analyzes the current environment and practice of utility and pipeline
property valuation in Minnesota and the disputes arising from them. In particular, the
report focuses on the central assessment of utilities’ and pipelines’ operating property
conducted by the Minnesota Department of Revenue (the “Department”). Prompted
by recent Minnesota Tax Court rulings and growing concerns expressed by local
government officials, this report’s purpose is to develop a set of facts and a shared
foundation of understanding on these issues to inform policymakers and assessment
process stakeholders and to assist any future legislative discussions on this topic.
Commissioned by a group of gas and electric utilities and pipeline companies with
assistance from the Minnesota Chamber of Commerce, the report begins with a brief
background primer on the fundamentals of utility and pipeline valuation. The report
examines the significance of utility and pipeline property to local property tax bases
and tax collections in the state, investigates trends in disputes over assessed values of
utility and pipeline property and their associated costs, and explores the issues and
concerns underlying these ongoing utility valuation disputes. Based on our findings,
we offer some conclusions on the state of central assessment in Minnesota but do not
propose or offer any policy recommendations.
Findings on the Significance of Utility and Pipeline Property to Local Property
Tax Base and Tax Collections in Minnesota








In 2017, utility and pipeline companies paid approximately $122.4 million in
local property taxes on their “real property” (land and structures) and an
estimated additional $192.5 million on their “personal property” (machinery
and equipment) for a total of $314.9 million in local property taxes statewide.
These companies also paid an additional estimated $127.2 million in property
taxes to state government through Minnesota’s statewide property tax on
businesses.
Utility and pipeline companies’ share of local property taxes varies widely
across the state. In nine counties, largely in northwest and north central
Minnesota, utility and pipeline property taxes’ share of the local tax burden is
at least three times larger than the statewide share of 3.6%. In another nine
counties utilities’ and pipelines’ share of the overall local tax burden is between
7% and 10% – two to three times higher than the statewide average.
Utility and pipeline companies have a presence in every county and are often
the largest property taxpayers in a county. We gathered data on the largest
taxpayers in 18 counties. In two of these counties the four largest property
taxpayers are utility and pipeline companies. In another county the five largest
property taxpayers are utility and pipeline companies.
Statewide, utility and pipeline local property taxes have grown approximately
20% faster than all other local property taxes combined since 2004. At the
county level growth rates in utility and pipeline property taxes vary widely
across the state.
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To date, Minnesota Tax Court-ordered value reductions have created $49.1
million in actual or potential local property tax refunds (and an additional $26.7
million in state property tax refunds). In 46 of the 58 counties where these
refunds may be triggered, the actual and potential refunds are equal to or less
than 1% the total property taxes levied in the county by all local governments
in 2016. However, in eight counties potential refunds are much more
significant, ranging from 10% to 52% of 2016 total local government levies.

Findings on Trends in Valuation Litigation and Associated Costs








From 2005 to 2012, utility and pipeline companies generally took about two or
three disputes past the Department’s appeals process to the Tax Court in any
given year. Beginning in 2013, that number increased to an average of seven
to eight court filings through 2016, and more than doubled again in 2017 with
18 tax court filings. We estimate nearly one-quarter of the statewide
utility/pipeline tax base was disputed in Tax Court for assessment years 2016
and 2017.
The Department spent $1.26 million on outside consulting and experts related
to appeals and litigation for utility and pipeline property valuations from FY
2012 through FY 2018, and for a portion of FY 2019. However, large complex
cases can seemingly generate expenses quickly. For example, information
provided to us indicates that of this $1.26 million, $324,500 – or over 25% –
appears to stem from one contract related to litigation over just two years of
valuation dispute for a single company.
The Office of the Attorney General handles nearly 100% of litigation on behalf
of Revenue. For the two Tax Court cases on utility valuation that have
generated findings of fact, the Attorney General’s office has spent nearly 7,000
hours – the equivalent of 3.3 full time employees – litigating these cases at a
cost of $875,000. Although the Department does not track litigation time by
individual cases, they estimate its legal staff have historically spent roughly 100
hours annually (0.05 FTE) supporting these cases; they estimate property tax
staff have spent roughly 1,000 hours annually (0.50 FTE) supporting these
cases.
Any potential savings from reduced valuation appeals and litigation would be
limited to expenses associated with outside counsel, consultants, and experts,
and would not extend to reduced staff costs. The Office of the Attorney General
provides legal services for the Department on a fixed cost basis similar to a
retainer, and the recent growth in litigation related to centrally assessed
valuation has not necessitated the need to allocate additional legal staff for the
Department’s needs. Similarly, Departmental staff and administrative support
necessary for central assessment and to manage appeals will continue to exist
regardless of the volume of appeals.

2

Assessing the State of Central Assessment in Minnesota
Findings on Issues and Concerns Underlying Utility and Pipeline Valuation
Disputes










We surveyed utility and pipeline companies with a presence in Minnesota for
insights into the industry’s concerns with central assessments. Fifteen legal
entities, comprising what we estimate to be 80% to 85% of Minnesota’s utility
and pipeline market value, responded to the survey.
Our survey indicated growing disagreement with the Department’s valuation
determinations over the last decade. From 2008 to 2011 11 of the 15
respondents (73%) accepted the Department’s initial valuation of their property
in any given year. Over the last four years, only 6 respondents on average
(40%) reported accepting the initial valuation.
Similarly, industry satisfaction with the appeals process has also declined over
time. During the 2008-2011 period, only three respondents (20%) each year
found the decision on their valuation appeal unacceptable. By the 2015-2018
period, in any given year, seven of the 15 respondents (nearly 50%) indicated
the results of their appeal were unacceptable.
Every year some companies found the results of their appeal unacceptable but
chose not to pursue matters in Tax Court. Primary reasons identified were 1) a
determination that the cost of litigating the valuation in Tax Court was not worth
the potential benefit associated with a value reduction; 2) concern about the risk
of damaging relationships with host communities; and 3) a lack of time and/or
internal resources necessary to pursue a lengthy litigation process.
Utility and pipeline representatives identified eight major sources of potential
valuation disputes. The most important and contentious issues based on survey
responses were external obsolescence, weighting used in reconciliation of
value, and the appropriate capitalization rate.

Conclusions
In recent years, both the growing frequency of appeals and increasing willingness to
pursue remedies in Tax Court signals mounting industry frustration over the
interpretation and application of administrative rules governing utility and pipeline
valuation. The fact that two decisions by the state’s Tax Court reduced assessments on
pipeline and utility property by a total of $3.28 billion over seven years suggests that
the industry’s concerns have at least some merit.
Concerns expressed by local government officials regarding the current state of utility
and pipeline assessment appear justified. The increasing frequency of valuation
appeals and the notable spike in Tax Court filings suggest that its two recent highprofile rulings are the tip of a larger iceberg of continuing disputes over the application
and interpretation of assessment rules resulting in potentially even more fiscal
uncertainty ahead for local governments.
But local government concerns mask another concern: the potential impact on equity
in property tax policy. Assessment practices can function as de facto classification
schemes compromising the transparency and integrity of the property tax system while
exposing other property taxpayers when those valuations require correction. Any
3
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actions to reduce the frequency of appeals and litigation are a wise investment in this
essential revenue source for local governments and a no less important tax policy
objective.
Finally, the state has added formality and structure to its existing administrative appeals
process, which may facilitate resolutions of valuation disputes between the Department
and various centrally assessed property owners. However, these changes do not deal
with the issues around interpreting and applying the rules governing the original
assessment process – which are at the heart of these disputes.
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INTRODUCTION
"I think in the interest of good public policy, it would be healthy to look at this
situation," he said, "so that this compounding nature of these situations doesn't get
to a point where you actually threaten the viability of a small county."
Polk County administrator Chuck Whiting, MPR News, October 3, 2017
Comments like this from county officials were common last year in anticipation of a
Minnesota Tax Court ruling concerning a dispute between the Minnesota Department
of Revenue (“Department”, or “Revenue”, or “DOR”) and Enbridge Energy regarding
the agency’s valuation of the company’s pipeline property. The dispute created the
potential for local governments to owe the company large property tax refunds, which
could have huge budgetary consequences. Those concerns were realized this May when
the Tax Court ruled that the Department overvalued Enbridge’s pipeline system by $2.2
billion in 2014 and by $880 million and $156 million respectively in 2013 and 2012.
While the financial impact on local governments from this particular ruling dominated
headlines across the state, the prospect of many more disputes and similar judgments
in the future is just as, if not more, concerning. In 2018 both the House and Senate had
bills introduced directing the Department to study the valuation method used for public
utility and pipeline property to better understand the sources, nature, and frequency of
these disputes and identify process and policy changes to avoid them in the future.
No such law was enacted in 2018. However, stakeholders believed that a closer
examination of the current utility valuation environment and the disputes arising from
them was still needed. As a result, a group of gas and electric utilities and pipeline
companies with Minnesota operations, with assistance from the Minnesota Chamber of
Commerce, asked the MCFE to develop a set of facts and a shared foundation of
understanding on these issues to inform any future legislative discussions regarding
potential policy changes or improvements.
Our analysis and report is comprised of four sections:
Section 1 provides background information and understanding on utility property
valuation and highlights four major features that distinguish utility property valuation
from the valuation process for other commercial and industrial properties.
Section 2 examines the utility and pipeline property tax base and tax collections
focusing on three questions:




Where in the state is the utility and pipeline share of all local property taxes the
highest?
Where in the state has the utility and pipeline share of local property tax
collections been growing the fastest?
What is the potential fiscal impact on local governments resulting from utility
and pipeline property tax refunds?
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Section 3 examines trends in the amount of litigation regarding utility property
valuations and its associated costs focusing on three questions:




How has the number of cases filed in Minnesota’s Tax Court concerning utility
and pipeline valuations changed over time?
What expenses has government incurred for outside legal counsel and experts
relating to utility and pipeline valuation litigation, and how have they changed
over time?
How much staff time is invested in a valuation appeal that proceeds through the
litigation process to a ruling by the courts?

Section 4 examines more closely the assessment issues and concerns underlying utility
and pipeline appeals of their property valuations and explores the Minnesota Tax Court
opinions regarding these issues. Using findings from a survey of utility and pipeline
companies operating in the state and a review of Minnesota Tax Court decisions, we
focus on the following questions:




How has company satisfaction with the Department of Revenue’s initial
valuation determinations and subsequent appeals to the Department changed
over time?
What specific valuation issues appear to be “hotspots” that are more likely to
trigger company appeals?
To what extent has the Minnesota Tax Court validated these “hotspot” issues
and concerns raised by companies?

We conclude with some summary thoughts on the current state of central assessment.
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Section 1: Fundamentals of Utility and Pipeline Valuation
Valuing business property – whether it be retail stores, manufacturing plants, or utility1
and pipeline property – is a complex task employing the use of data, technology,
uniform standards of practice, and professional judgement. Like homes, business
property must be assessed at “market value” – the selling price that would be expected
in an arms-length transaction under normal, competitive, open market conditions – in
the fairest and most equitable manner. To determine market value, assessors employ
one, two, or all three of the following approaches: cost, income, and market (often
referred to as “sales comparison”). Following is a brief description of each approach 2.


Cost approach: The premise of the cost approach assumes property is worth
what it costs to replace it. The assessor first determines the replacement cost
for the structures on the property being appraised. The next step is to calculate
depreciation, or a loss in value from any cause, to the structures. After
determining a depreciated value for the structures, the value of the underlying
land is added to establish the property’s total market value.
A key decision factor influencing the valuation involves which definition of
“cost” is employed (the original cost of the property, the cost of reproducing
the property as-is, or the cost of replacing the property using current standards
for technology, design, etc.) Another key decision factor for this approach is
whether the assessor will incorporate any external obsolescence (factors that
lessen the property’s value that are both outside the property and the owner’s
control)3 into the valuation.



Income approach: Conceptually, this approach assumes that both parties in a
transaction would agree on a price equal to the present value of the cash flow
stream the property would generate over time; since presumably the buyer
would not want to pay more than that nor would the seller want to accept less.
The variations on this model generally require that the cash flow of the property
be determined, and then be divided by a “capitalization rate” – the rate of return
the assets (property value) will generate over time relative to the income. To
use a very simple example, under this approach a business property with
$100,000 in cash flow and a capitalization rate of 10% would be deemed to
have a property value of $1 million ($100,000 ÷ 10% = $1,000,000). The key
decision factor for this approach is the identification of an appropriate
capitalization rate.



Market (Sales Comparison) Approach: For most business properties, the
premise of the market approach is to simply compare the subject property to

1

For purposes of this report, uses of the term “utility” include both gas and electric utilities.
Descriptions taken largely from Cornia, Crapo, and Walters, “The Unit Approach to the Taxation of
Railroad and Public Utility Property” in Infrastructure and Land Policies; Lincoln Institute of Land Policy,
Cambridge, MA, 2013.
3
One example of external obsolescence would involve a buggy whip factory during the 1920s. Rising
automobile use (a factor outside the property and owner’s control) reduces demand for buggy whips. Since
fewer whips need to be made, external obsolescence reduces the value under the cost approach.
2
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similar properties that have recently sold to derive a current market value.
Assessors gather data from the market on the prices that buyers and sellers of
similar properties have agreed upon. While this approach works reasonably
well for property types which are frequently bought and sold, such as residential
or commercial property, this approach is generally not applicable to utility and
pipeline property because there are few if any transactions.
Assessors generally value utility and pipeline property under a market approach
using one of two methods. One is a “stock and debt” method, which operates
on the accounting principle that assets must equal liabilities plus equity;
therefore, assessors seek to value the liabilities and equity of the subject
company. The other is a “direct capitalization” method, where the subject
company’s income is capitalized using rates based on data, such as
earnings/price ratios, taken from other companies that are determined to be
comparable to the subject company.
Although all three approaches should be considered, each approach is more or less
appropriate in any individual circumstance depending on many factors, including but
not limited to: the age of the property, the uniqueness of its “business use,” its
geographic location, and its local-regional market. All of the approaches to value are
interrelated to some degree and the assessor needs to know how assumptions in one
approach impact another or are influenced by the other approaches. Using
contradictory assumptions in different approaches can lead to a misleading result that
does not reflect the statutory mandate of market value. If an assessor has used more
than one of these approaches to value the property, the results must be reconciled with
each other and combined by appropriately weighting each element.
These basics apply to all commercial and industrial property assessment, but utility and
pipeline property assessment has four additional major distinguishing features.
1. Unit approach to valuation. Unlike a retail parcel, which can be sold without
impacting the income earning potential of other retail parcels the seller owns
elsewhere, utility and pipeline property derives its value from all individual
parcels acting together as a single operating unit. Therefore, utility and pipeline
operations are assessed under a “unit valuation” approach in which the entire
system in all states is the basis for the assessment. Once the overall value of a
utility’s entire electric and/or gas or pipeline system is determined, assessors
must remove any non-taxable property included in the unit value. This can
include things like intangible assets or non-operating property (assets that do
not have a direct role in creating energy or distributing the relevant product).
After that, the proportion of value attributable to Minnesota must be determined
(for utility or pipeline systems with property in multiple states) and, in turn, that
taxable value must then be allocated to the different taxing units across the state
(counties, cities, school districts, etc.).
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2. Central assessment. Given the additional complexity the unit approach
entails, the vast majority of states4 “centrally assess” the value of an electrical
generating system or a system that distributes electricity, natural gas, or other
pipeline products.5 This means the responsibility for the appraisal is split
between a specialized group of assessors who work for the state, and individual
county assessors who value the utility or pipeline company’s land and other
non-operating property.6
3. Inclusion of personal property. Like all businesses, utility and pipeline
companies in Minnesota pay property taxes on the value of their “real”
property: land and buildings. However, the property tax exemptions the state
enacted between 1967 and 1973 for commercial/industrial personal property
(largely machinery and equipment, inventories, and fixtures) did not extend to
utility and pipeline companies. Minnesota’s property tax explicitly applies to
“personal property which is part of (1) an electric generating, transmission, or
distribution system; [or]; a pipeline system transporting or distributing
products”.7 According to the Department, utilities and pipelines are taxed on
five types of personal property.8 The following descriptions are taken from
Department materials and materials provided by industry representatives:


Electric transmission lines. Includes transmission lines that operate at
relatively high voltages, from 69 kilovolts (kV) up to 765 kV, and are used
to transmit large quantities of electricity over long distances.



Electric distribution lines. Includes lines used to distribute electricity to
the end user or consumer.



Structures. Includes structures that are part of an electric generation
operating system.



Machinery. Includes electric generating machinery, tools, implements and
other machinery. Examples include transforming, conversion, and
switching equipment; engines, motors, air compressors, diesel generator
systems and other pumping equipment; communications equipment;
controls stations; water treatment systems; and power plant equipment.



Other personal property. Includes operating property that is neither
structure nor machinery. Examples given by DOR include transportation
pipeline line pipe and gas distribution utility pipe and fittings.

4

According to a 2005 report from New York State Department of Taxation and Finance (the most recent
material on this subject we were able to locate), 40 of the 50 states centrally assess some real property.
https://www.tax.ny.gov/research/property/reports/rr/index.htm
5
Central assessment only values structures and equipment if they are part of a generation or distribution
system.
6
“Nonoperating” property includes, but is not limited to, office buildings, garages, warehouses, and all
land – including that on which centrally assessed structures and equipment are located.
7
Minnesota Statutes §272.02 subd. 9(a).
8
http://www.revenue.state.mn.us/businesses/utility/Pages/Property-Type-Descriptions.aspx
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4. Greater valuation regulation. Because of utility and pipeline companies’
unique character, centrally assessed valuations operate under special administrative rules pertaining to the application of the three appraisal approaches and
their weighting that other commercial/industrial appraisals do not. 9
Like all other property owners, utility and pipeline companies may appeal their
valuation order. As the process is now designed, companies make an administrative
appeal to the Department of Revenue, and must include a wide variety of material and
supporting documentation including the valuation findings comprising the basis for the
dispute, lists of issues/concerns, and a proposed alternative value with the method used
to derive it. The Department then schedules an appeals conference within 20 days of
the request and issues a determination within 30 days of that meeting. If both parties
agree, a final settlement can be reached. If utility companies continue to disagree with
the Department’s amended valuation, they can appeal to Minnesota’s Tax Court – a
specialized, executive branch court whose three judges hear only tax related cases. 10
One other important aspect about utility property valuation deserves recognition. If
utility property crosses state lines, each state values the same “unit” independently –
there is no coordination among states to derive a single shared value for the enterprise.
As a result, state valuations of the exact same pipeline or transmission system can differ
dramatically from each other and from the company owning the property. Figure 1
provides an example, showing how Minnesota, South Dakota, North Dakota, and Xcel
Energy have all valued the company’s Northern States Power operations between 2014
and 2017. Note that three states and the utility are valuing the same item: NSP’s entire
system value before any value is allocated to the various states.
Figure 1: 4-Year Total System Unit Valuation Trends for NSP-Minnesota Operating
States (Electric and Gas)

Source: Xcel Energy

9

Minnesota Rules, chapter 8100.
Minnesota Statutes §271.01 subd. 1.

10
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Section 2: Significance of Utility and Pipeline Property to Local Tax Base and Tax
Collections in Minnesota
Utility and pipeline valuation disputes create some degree of tax and budget exposure
everywhere in Minnesota because of the potential for property tax refunds should the
Department of Revenue (“Department”) be directed to reduce its valuations. To obtain
additional perspective on the nature and extent of the risk and exposure in Minnesota,
we focus on three questions:
1. Where in the state is the utility and pipeline share of all local property taxes the
highest?
2. Where in the state has the utility and pipeline share of local property tax
collections been growing the fastest?
3. What is the potential fiscal impact on local governments resulting from utility
and pipeline property tax refunds?
Note that our analysis in this section focuses on all local property taxes collected within
each county. Cities that host utility or pipeline facilities or that otherwise have a
disproportionate share of the county’s utility or pipeline property will have higher
budget exposure than local governments in the county overall.
Question 1: Where in the state is the utility and pipeline share of all local property
taxes the highest?
For taxes payable 2017, based on information from the Department and the Minnesota
House of Representatives’ Research Department, we estimate that utility and pipeline
companies paid $314.9 million in local property taxes, or about 3.6% of the total. 11 Of
this amount, $122.4 million were “real property” (land and structures only) taxes and
$192.5 million were personal property taxes. Including the $127.2 million paid to the
State through Minnesota’s statewide general property tax on business properties, we
estimate these companies paid a total of $442.1 million in state and local property taxes.
Table 1 on the next page shows our estimate of utilities’ and pipelines’ total share of
local property taxes for payable 2017 on a county-by-county basis. Note that our
estimates assume that 87% of personal property taxes in each county are attributable to
utility and pipeline companies (i.e., that the utility/pipeline share of personal property
taxes in each individual county equals the statewide average).
As the table indicates, utility and pipeline companies’ share of local property taxes
varies widely across the state. In nine counties, largely in northwest and north central
11

The Department provides information on property taxes paid by each property class, including utilities
(which includes pipelines) and personal property. Our estimates make two adjustments to this data. First,
the data combines local property taxes and the statewide property tax on businesses. To estimate local-only
amounts, we allocated the statewide property tax across all affected property classes in all 87 counties
based on net tax capacity to estimate the amount levied in each county for utility/pipeline and personal
property. We then subtracted those amounts from the overall totals. Second, the personal property tax
category includes not only utility and pipeline property, but also other properties such as railroad docks and
selected manufactured homes. The House Research data indicates 87% of personal property taxes for
payable 2017 fell on utility and pipeline property.
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Minnesota (highlighted in orange), utility and pipeline property taxes’ share of the local
tax burden is at least three times larger than the statewide share of 3.6%. Clearwater
County stands out as an outlier, with utility and pipeline companies paying close to
50% of local property taxes, but in Goodhue, Itasca, Kittson, Marshall, and Red Lake
Counties those companies pay at least 20% of all local property taxes. In another nine
counties (highlighted in yellow), utilities and pipelines’ share of the overall local tax
burden is between 7% and 10% – two to three times higher than the statewide average.
Table 1: Estimated Utility and Pipeline Property Taxes (Real and Personal); Total
and as Share of All Local Property Taxes, by County, Payable 2017
Utility and
Pipeline Taxes
County
% of
($000)
local
total*
Aitkin
323.4
2%
Anoka
8,103.7
2%
Becker
458.3
1%
Beltrami
4,305.0
10%
Benton
1,839.1
4%
Big Stone
116.9
1%
Blue Earth
2,909.1
3%
Brown
306.6
1%
Carlton
7,804.0
16%
Carver
3,579.6
2%
Cass
4,454.5
10%
Chippewa
1,184.5
6%
Chisago
3,292.7
4%
Clay
839.6
1%
Clearwater
5,519.2
46%
Cook
481.5
4%
Cottonwood
605.4
3%
Crow Wing
1,413.6
2%
Dakota
20,232.9
3%
Dodge
793.5
3%
Douglas
2,318.0
4%
Faribault
990.1
4%
Fillmore
814.7
3%
Freeborn
3,698.1
8%
Goodhue
20,100.4
24%
Grant
571.5
5%
Hennepin
42,363.9
2%
Houston
600.7
2%
Hubbard
2,317.6
8%

County
Isanti
Itasca
Jackson
Kanabec
Kandiyohi
Kittson
Koochiching
Lac Qui Parle
Lake
Lake/Woods
Le Sueur
Lincoln
Lyon
McLeod
Mahnomen
Marshall
Martin
Meeker
Mille Lacs
Morrison
Mower
Murray
Nicollet
Nobles
Norman
Olmsted
Otter Tail
Pennington
Pine

Utility and
Pipeline Taxes
% of
($000)
local
total*
1,283.6
3%
17,410.2 24%
1,603.3
8%
195.9
1%
1,663.4
3%
2,246.5 25%
452.2
5%
347.9
3%
911.7
5%
245.7
4%
776.0
2%
1,006.4
9%
2,003.3
6%
820.9
2%
143.8
2%
2,842.3 20%
1,832.1
6%
1,063.4
4%
697.7
2%
2,216.0
6%
1,479.5
3%
635.3
5%
1,035.2
2%
1,155.3
4%
196.1
2%
3,789.0
2%
3,171.9
4%
2,685.9 14%
1,080.2
3%

County

Utility and
Pipeline Taxes
% of
($000)
local
total*
547.9
4%
1,988.5
4%
516.5
3%
20,738.6
2%
2,011.7 30%
887.1
4%
1,502.0
5%
2,657.7
4%
160.6
1%
721.1
5%
18,190.9
7%
6,061.4
3%
16,645.0 14%
1,567.1
6%
6,911.1
4%
1,260.0
2%
612.0
4%
720.1
4%
1,187.7
4%
410.3
5%
1,050.6
4%
1,405.7 10%
1,011.9
4%
11,217.1
3%
414.7
3%
426.5
3%
1,038.3
2%
14,990.0
9%
680.0
4%
314,860.6 4%

Pipestone
Polk
Pope
Ramsey
Red Lake
Redwood
Renville
Rice
Rock
Roseau
St. Louis
Scott
Sherburne
Sibley
Stearns
Steele
Stevens
Swift
Todd
Traverse
Wabasha
Wadena
Waseca
Washington
Watonwan
Wilkin
Winona
Wright
Yellow Med.
Statewide
Note: Counties with shares more than three times the state average highlighted in orange.
Note: Counties with shares two to three times the state average highlighted in yellow.
Note: Excludes wind and solar farms as they pay a production tax in lieu of property taxes.
Data from Minnesota Department of Revenue and Minnesota House Research; calculations by MCFE.
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Additional perspective on this issue is offered by investigating how important
individual utility and pipeline companies are to county tax bases. The statistical
sections of counties’ Comprehensive Annual Financial Reports (CAFR) offer insights
into this issue by identifying a county’s largest ten property taxpayers. Unfortunately,
only 18 Minnesota counties – generally located in the Twin Cities, Duluth, Mankato,
Rochester, or St. Cloud metro areas – issued a CAFR for 2017. 12 We found the
following:
 In 15 of these 18 counties, a utility or pipeline company is the largest single
property taxpayer. This includes counties with relatively low levels of utility
and pipeline property taxes, such as Carver and Washington Counties.
 Each of the 18 counties had at least one utility or pipeline company among its
five largest property tax payers.
 In two counties (Scott and Sherburne) the four largest property taxpayers are
utility and pipeline companies. In Freeborn County the five largest property
taxpayers are all utility and pipeline companies.
These findings highlight a different dimension of risk than looking at the total
proportion of taxes attributable to utility and pipeline property. Even counties with
relatively low proportions of utility and pipeline property taxes can be exposed to risk
should a court order the reduction of a major utility or pipeline property owner’s value.
For instance, Ramsey and Stearns Counties indicate in their CAFRs that a single utility
is responsible for 2% of each county’s property tax levy – which could pose a financial
concern for the county (and other local governments) should a court reduce that utility’s
value. It’s also important to recognize that individual cities in a county with a relatively
low share of utility and pipeline property taxes may have major exposure if the county’s
utility or pipeline property value is concentrated within that jurisdiction.
Question 2: Where in the state has utility and pipeline share of total property tax
collections been growing the fastest?
Counties with a high proportion of their property tax base in utility and pipeline
property obviously have substantial risk associated with centrally assessed valuation
disputes. However, counties with less reliance on utility and pipeline property taxes
can also have budget exposure to such disputes if utility and pipelines’ share of the tax
base has been growing quickly relative to other taxable property.
Overall, utility and pipeline property taxes have been growing as a share of total local
collections. MCFE has ready access to county level data on property taxes paid and
the property tax base dating back to taxes payable 2004. Over this period, total local
property taxes grew by about 4.9% per year. However, utility and pipeline property
taxes have been growing appreciably faster than that – we estimate their growth during

12

These counties are Anoka, Blue Earth, Carver, Chisago, Crow Wing, Dakota, Freeborn, Hennepin,
Isanti, Olmsted, Ramsey, Rice, St. Louis, Scott, Sherburne, Stearns, Washington, and Wright. Most other
counties work with the Office of the State Auditor and issue audited financial statements, which contain
virtually all of the information found in a CAFR – with the notable exception of a statistical section.
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this period at 5.8% per year13, some 20% faster than the annual growth rate for all other
local property taxes.
Table 2 shows our estimate of annual average change in utility and pipeline property
taxes and other local property taxes on a county-by-county basis between 2004 and
2017. The findings demonstrate considerable variation in utility and pipeline property
tax changes between counties.
 At the high end, we estimate that in 12 counties (highlighted in orange in the
table), the average annual growth rate in utility and pipeline taxes during this
13-year period was at least 10%, with the highest rate of 16.3% in Nobles
County. Conversely, in four counties we estimate utility and pipeline property
taxes declined between 2004 and 2017, and grew by less than 2% per year in
another four counties.
 In 10 counties – largely those with double-digit annual growth in utility/pipeline
taxes – (bolded in the table) utility and pipeline taxes grew at least two times
faster than all other local property taxes combined.
Table 2: Average Estimated Annual Change in Local Utility and Pipeline Property
Taxes (Real & Personal) and in All Other Local Property Taxes, Pay 2004 to 2017
County
Aitkin
Anoka
Becker
Beltrami
Benton
Big Stone
Blue Earth
Brown
Carlton
Carver
Cass
Chippewa
Chisago
Clay
Clearwater
Cook
Cottonwood
Crow Wing
Dakota
Dodge
Douglas
Faribault
Fillmore

Avg Change
Other
Utility
Property
4.3%
4.3%
4.8%
4.1%
2.2%
5.3%
8.5%
4.9%
5.1%
4.1%
(2.1%)
6.0%
4.9%
6.5%
8.0%
5.7%
9.4%
5.4%
9.0%
5.0%
9.8%
4.8%
4.3%
6.0%
5.8%
4.7%
4.4%
7.1%
5.9%
3.5%
7.7%
6.5%
0.8%
5.7%
4.2%
4.9%
5.9%
4.2%
9.4%
6.2%
11.8%
6.3%
12.6%
6.9%
7.7%
5.7%

County
Isanti
Itasca
Jackson
Kanabec
Kandiyohi
Kittson
Koochiching
Lac Qui Parle
Lake
Lake/Woods
Le Sueur
Lincoln
Lyon
McLeod
Mahnomen
Marshall
Martin
Meeker
Mille Lacs
Morrison
Mower
Murray
Nicollet

Avg Change
Other
Utility
Property
7.4%
5.4%
7.8%
5.4%
10.1%
4.5%
9.2%
5.4%
5.0%
5.0%
2.7%
6.9%
2.3%
3.9%
6.6%
6.7%
8.3%
6.1%
11.5%
4.0%
5.8%
7.1%
4.0%
8.1%
6.7%
5.3%
11.4%
4.1%
2.0%
3.3%
6.1%
7.0%
3.9%
7.5%
10.5%
5.1%
3.1%
4.2%
7.2%
5.1%
4.0%
6.3%
1.7%
4.9%
4.9%
6.7%
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County
Pipestone
Polk
Pope
Ramsey
Red Lake
Redwood
Renville
Rice
Rock
Roseau
St. Louis
Scott
Sherburne
Sibley
Stearns
Steele
Stevens
Swift
Todd
Traverse
Wabasha
Wadena
Waseca

Avg Change
Other
Utility
Property
2.0%
4.3%
2.7%
5.6%
4.0%
7.1%
4.3%
4.3%
8.7%
7.1%
11.9%
5.0%
2.7%
5.4%
8.9%
5.8%
4.0%
5.8%
1.7%
5.3%
7.2%
5.6%
9.5%
6.3%
4.2%
5.4%
7.8%
6.5%
11.1%
5.5%
5.2%
5.7%
(1.0%)
7.1%
(0.3%)
7.2%
8.1%
5.5%
(1.1%)
7.1%
12.5%
6.3%
9.0%
4.8%
3.4%
6.4%

Again using the same methodology for netting out the statewide property tax; and assuming that the
estimated utility and pipeline share of personal property taxes (82.8% for payable 2004 and 87.0% for
payable 2017 – based on data from House Research) applies equally to each county.
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Avg Change
Other
Utility
Property
Freeborn
Nobles
Washington
6.6%
4.8%
Goodhue
Norman
Watonwan
6.2%
6.1%
Grant
Olmsted
Wilkin
11.4%
7.9%
Hennepin
Otter Tail
Winona
5.8%
5.0%
Houston
Pennington
Wright
6.0%
6.0%
Hubbard
Pine
Yellow Med
7.1%
5.8%
Statewide
5.8%
4.8%
Note: Counties where utility and pipeline property taxes grew two to three times faster than other local property taxes
in bold.
Note: Counties where utility and pipeline property taxes grew, on average, at least 10% per year highlighted in
orange.
Note: Excludes wind and solar farms as they pay a production tax in lieu of property taxes.
Data from Minnesota Department of Revenue and Minnesota House Research; calculations by MCFE.
County

Avg Change
Other
Utility
Property
4.4%
6.0%
5.9%
3.3%
8.9%
7.0%
3.7%
4.2%
4.7%
6.4%
12.0%
5.5%

County

Avg Change
Other
Utility
Property
16.3%
5.5%
0.2%
5.7%
9.3%
5.9%
6.4%
7.2%
9.4%
6.8%
5.1%
5.8%

County

When combined with the results from Table 1 these findings seem to present special
problems for Cass, Hubbard, and Jackson Counties – each of which have relatively
high proportions of utility/pipeline property taxes and have experienced 10% to 12%
growth in those taxes since 2004.
Question 3: What is the potential fiscal impact on governments resulting from
property tax refunds due to valuation adjustments?
Disputes over utility and pipeline valuations can potentially have serious impacts on
local governments’ finances. If valuation disputes are settled before local governments
issue their property tax bills, then any value adjustments can be incorporated into the
current billing cycle. However, when the disputes go before the courts, the legal
process can take years – necessitating refunds (often, for multiple years) if the courts
determine that a utility or pipeline’s property was over-assessed.
Two disputes over utility and pipeline valuations have been decided by Minnesota’s
Tax Court in recent years (we will have more to say about this later in the report).
These cases involved Enbridge Energy and the Minnesota Energy Resources
Corporation (MERC). In both instances, the Tax Court’s ruling reduced the
assessments for these companies’ values over multiple years. Based on information
from these companies, it appears that for state and local governments combined, these
value reductions will result in $6.5 million in property tax refunds 14 to MERC for a tenyear period (2009-18) and could result in $68 million in refunds to Enbridge over a
five-year period (2013-17).15
Table 3 shows the refunds actually or potentially associated with these two court cases
on a county-by-county basis and compares them with the total local property tax levies
imposed by governments in those counties in 2016 (the most recent available data) for
14

MERC has received an additional $106,000 from the Department of Revenue for court costs related to
expert witnesses to which the company was entitled.
15
The dispute between Revenue and Enbridge Energy has been appealed to the Minnesota Supreme Court,
which heard oral arguments on November 5, 2018. There has been no decision as of this writing.
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comparison.16 As the right-most column in the table indicates, in most instances these
refunds do not carry substantial risk – the potential refund is equal to 1% or less than
the 2016 levies in 46 of the 58 counties where refunds are being triggered. However,
in other locations – all associated with the Enbridge case – these refunds could pose
significant problems for local governments. In eight counties the refunds could be
equal to at least 10% of all taxes levied in the county in 2016. In three counties
(Marshall, Pennington, and Kittson) the refunds could be equal to 22-26% of the 2016
levies; in Red Lake County the refunds could be 46% of the 2016 levies; and in
Clearwater County the refunds could be equal to 52% of the 2016 levies.
Table 3: Actual or Potential Property Tax Refunds Attributable to MERC and
Enbridge Value Disputes by County, with Comparison to 2016 Levies
County
Aitkin
Becker
Beltrami
Benton
Big Stone
Carlton
Cass
Chisago
Clearwater
Cottonwood
Crow Wing
Dakota
Dodge
Faribault
Fillmore
Freeborn
Goodhue
Houston
Hubbard
Itasca
Jackson
Kanabec
Kittson
Koochiching
Lac Qui Parle
Lake
Lake/Woods
Lincoln
Lyon
Marshall

Utility Affected; Payable Years
MERC
MERC
Enbridge
2009-13
2014-18
2013-17
$3,180
$6,359
$123,009
$16,675
$41,156
-$35,568
$91,569
$4,179,750
$83
$438
-$2,366
$2,603
-$64,231
$155,890
$5,000,888
--$4,150,609
$17,601
$47,619
---$5,888,494
$12,074
$38,449
-$8,725
$18,471
-$162,735
$376,730
-$78,273
$143,314
-$4,121
$24,694
-$60,719
$94,255
-$25,980
$118,621
-$51,006
$102,377
-$75,711
$121,503
-$14,286
$20,240
$1,033,374
$49,209
$77,094
$8,054,515
$9,105
$26,397
-$5,568
$16,179
---$1,623,604
$13,690
$23,842
-$7,316
$10,480
-$3,876
$8,712
-$2,424
$4,454
-$21,025
$24,042
-$7,707
$18,557
---$3,261,583
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Total
$132,548
$57,831
$4,306,887
$521
$4,969
$5,221,009
$4,150,609
$65,220
$5,888,494
$50,523
$27,196
$539,465
$221,587
$28,815
$154,974
$144,601
$153,383
$197,214
$1,067,900
$8,180,818
$35,502
$21,747
$1,623,604
$37,532
$17,796
$12,588
$6,878
$45,067
$26,264
$3,261,583

Pay 2016
Local Levies
21,215,609
40,468,099
41,223,144
43,090,241
7,589,851
44,810,159
44,894,561
72,751,739
11,224,164
17,742,713
93,620,337
564,897,303
28,630,233
21,447,499
26,735,067
42,990,265
83,353,096
25,326,103
30,085,961
68,644,658
20,417,874
16,644,778
7,527,383
10,117,333
10,572,622
15,641,908
5,819,003
11,099,003
34,879,819
12,476,312

Total as %
Of Local
Levies
1%
*
10%
*
*
12%
9%
*
52%
*
*
*
1%
*
1%
*
*
1%
4%
12%
*
*
22%
*
*
*
*
*
*
26%

Refunds associated with MERC have actually been paid or are estimated; refunds associated with
Enbridge are estimated pending the outcome of the Supreme Court case. Actual payments include both the
amount of the refund and interest. Estimated MERC payments include the projected refund only.
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Utility Affected; Payable Years
Total as %
Pay 2016
Total
Of Local
MERC
MERC
Enbridge
Local Levies
Levies
2009-13
2014-18
2013-17
Martin
$23,580
$64,125
-$87,705
31,316,199
*
Morrison
$2,915
$6,878
-$9,793
35,317,677
*
Mower
$7,336
$25,480
-$32,816
42,513,086
*
Murray
$43
$49
-$92
13,325,661
*
Nobles
$15,449
$41,935
-$57,384
27,458,856
*
Norman
$2,382
$7,646
-$10,028
9,059,641
*
Olmsted
$294,062
$457,911
-$751,973
226,126,779
*
Otter Tail
$2,523
$5,824
-$8,347
80,723,205
*
Pennington
$33,767
$72,378
$3,504,032
$3,610,177
16,318,213
22%
Pine
$14,920
$50,501
-$65,421
31,433,710
*
Polk
$5,727
$5,801
$1,592,561
$1,604,089
42,535,164
4%
Red Lake
--$2,666,921
$2,666,921
5,852,896
46%
Redwood
$6,168
$10,965
-$17,133
23,240,573
*
Rice
$241
$561
-$802
71,503,410
*
Roseau
$16,513
$26,593
-$43,106
14,732,487
*
St. Louis
$82,786
$176,457
$3,788,758
$4,048,001
234,595,655
2%
Scott
$30,609
$60,425
-$91,034
213,779,920
*
Steele
$7,931
$21,836
-$29,767
52,231,036
*
Stevens
$337
$747
-$1,084
14,081,805
*
Swift
$6,026
$9,498
-$15,524
17,649,807
*
Todd
$12,838
$32,357
-$45,195
26,530,955
*
Wabasha
$26,379
$41,069
-$67,448
29,897,538
*
Wadena
$18,395
$42,575
-$60,970
14,285,966
*
Waseca
$2,242
$7,860
-$10,102
27,095,366
*
Washington
$11,201
$19,383
-$30,584
369,894,061
*
Watonwan
$651
$1,310
-$1,961
16,060,349
*
Winona
$32,778
$37,466
-$70,244
45,184,035
*
Yellow Med
$5,838
$11,744
-$17,582
18,036,042
*
Total Local Refunds $1,416,889 $2,853,411 $44,868,098
$49,138,398
3,226,716,931
2%
State General Tax
$746,301 $1,396,941 $23,604,537
$25,747,779
All Refunds
$2,163,190 $4,356,352 $68,472,635 $74,992,177
* Refund is equal to less than 1% of local levies.
Note: Actual MERC payments include refund plus interest; estimated MERC payments are refund only.
Note: Enbridge refunds are potential pending outcome of Minnesota Supreme Court decision.
Note: Does not include out-of-court settlements that have required refunds from local governments.
Note: MERC refunds assumed to come 34.5% from the state levy and 65.5% from local governments (similar to
Enbridge).
Sources: Refund information provided by MERC and Enbridge Energy. Property tax levy data provided by the Office
of the State Auditor and the Minnesota Department of Education (school districts only). All calculations by MCFE.
County
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Section 3: Trends in Valuation Litigation and Associated Costs
Section 3 of this report examines trends in the amount of litigation regarding utility
property valuations and their associated costs, focusing on three questions:
1. How has the number of cases filed in Minnesota’s Tax Court concerning utility
and pipeline valuations changed over time?
2. What expenses has government incurred for outside legal counsel and experts
relating to utility valuation litigation and how have they changed over time?
3. How much staff time is invested in a valuation appeal that proceeds through the
litigation process to a ruling by the courts?
Question 1: How have the number of cases filed in tax court over utility property
valuation changed over time?
Given the many factors and issues in unit valuation demanding interpretation and
judgement, it should not be surprising that companies disagree at times with the
outcomes of the valuation process. Similar to appeals to county assessors, the
Department allows utilities and pipelines to appeal the valuations their assessors have
developed. If the result of the appeals process is unsatisfactory, the next step is to
appeal to the state’s Tax Court, whose three judges have specialized knowledge of
taxation and tax laws.
A review of the cases filed with the Tax Court regarding unit valuation suggests that
the number of disputes that were not satisfactorily resolved through a departmental
appeal has increased significantly since 2005 (Table 4). As the table indicates, from
2005 to 2012 utility and pipeline companies generally took about two or three disputes
past Revenue’s appeal process to the Tax Court in any given year. Beginning in 2013
that number increased to an average of seven to eight court filings through 2016 and
more than doubled again in 2017 with 18 tax court filings. This suggests utilities and
pipelines are not only appealing their valuations more often but are also finding it more
difficult now to arrive at a satisfactory resolution through the normal appeals process.
Table 4: Number of Cases Filed Annually in Minnesota Tax Court Relating to
Utility and Pipeline Valuation, 2005-2018
Calendar
# Cases
Calendar
# Cases
Year
Filed
Year
Filed
2005
2
2012
2
2006
1
2013
7
2007
-2014
8
2008
1
2015
6
2009
3
2016
9
2010
3
2017
18
2011
2
2018*
-* Through September 30.
Source: Minnesota Tax Court filings, various years

This increase in Tax Court appeals does not simply represent an explosion of appeals
by small entities. In fact, the total amount of tax base disputed in Tax Court is
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significant: nearly 25% of the statewide utility/pipeline tax base for assessment years
2016 and 2017, based on the state Bar Association’s summaries of the court filings.
Such a total represents significant fiscal uncertainty for local governments, especially
in counties where utilities and pipelines make up a sizeable portion of the tax base. The
exposure is compounded by the fact that moving through the legal process can take
considerable time. For example, the court process involving MERC’s assessments for
valuations made in 2008 through 2012 was not finally resolved until a Minnesota
Supreme Court ruling made in March of 2018. As a result, many local governments
need to plan for the possibility of having to pay significant property tax refunds – with
interest – that affect multiple past years.
Question 2: What expenses has government incurred for outside legal counsel and
experts relating to utility valuation litigation and how have they changed over time?
When valuation disputes cannot be resolved through the regular appeals process and
result in litigation, state government often incurs additional expenses. Department staff
stated to us that Revenue rarely employs counsel outside of its own staff or the Attorney
General’s staff. However, it does regularly rely on outside appraisal expertise to
develop its litigation position. We requested and received information from the
Department regarding the expenses it incurred for outside counsel and experts related
to appeals and litigation for utility and pipeline property valuations between FY 2012
and FY 2018, and for a portion of FY 2019 (Table 5).17 As the table indicates, spending
on these items is highly variable from one year to the next, but over the course of the
six-plus-year period, the Department indicates it has spent $1.26 million for outside
counsel and experts related to litigation over pipeline and utility property values. 18
Table 5: Department of Revenue Expenses For Outside Counsel and Experts
Related to Appeals and Litigation of Utility and Pipeline Property Valuations
Total Expenses
Incurred
FY 2012
$1,400
FY 2013
$48,057
FY 2014
$210,045
FY 2015
$138,158
FY 2016
$87,828
FY 2017
$37,257
FY 2018
$655,937
FY 2019*
$82,930
Total
$1,261,613
* FY 2019 is partial through 10/18/2018.
Note: Numbers do not add due to rounding.
Source: Minnesota Department of Revenue,
pursuant to a Data Practices Act request.
Fiscal Year
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Partial year data through October 18, 2018.
Pursuant to Minnesota’s Data Practices Act, we requested information on costs relating to similar outside
counsel and experts from the Attorney General’s office. As of this writing we have not received a reply.
However, our research and discussions with Department of Revenue staff indicate that the Department is
responsible for the costs of all outside counsel and experts related to litigation of valuation disputes.
18
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It is important to realize that while this number is relatively small, complex cases can
generate expenses quickly. For example, based on material provided to us, of the $1.26
million in total expenses incurred, $324,500 – or over 25% – appears to stem from one
contract relating to litigation over just two years of valuation for a single company.
Given the increase in Tax Court filings related to utility and pipeline valuations shown
in Table 4, the potential exists for these costs to increase substantially over the coming
years.
Question 3: How much staff time is invested in a valuation appeal that proceeds
through the litigation process to a ruling by the courts?
It is somewhat difficult to comprehensively assess the amount of time state employees
invest in the appeals process and in litigation relating to utility and pipeline property
valuations. Department staff oversee the administrative appeals process – through
2017 it was managed by the Property Tax Division; beginning in 2018 is it being
managed by the Appeals and Legal Services Division. The number of full-time
employees associated with these processes is not readily available.
Some information is available on the amount of time the state’s lawyers have spent on
litigating cases related to utility and pipeline property valuations; however, we are
reluctant to estimate any marginal costs associated with these efforts. The Attorney
General’s (A.G.) office handles nearly 100% of litigation on behalf of Revenue, whose
in-house legal team generally handles issues not related to litigation. The A.G.’s office
has had, at any given time over the last dozen years, six to seven lawyers on staff who
work on Revenue-related issues. Revenue pays the A.G.’s office quarterly for an
agreed-upon amount of hours. Importantly:




The payment made to the A.G.’s office is a fixed cost and is similar to a retainer.
Its lawyers may spend more or less time than this on Revenue-related cases, but
no adjustments are made to the payment based on actual hours spent working
on behalf of Revenue.
The Attorney General’s office has not contacted Revenue to indicate that the
recent growth in litigation related to centrally assessed valuation has
necessitated the need to allocate additional legal staff for its needs.

We requested information from the Department of Revenue on the hours and costs
associated with litigating the dockets relating to the MERC and Enbridge Energy cases
referenced in the previous section.19 According to the Department’s November 16,
2018 response the Attorney General’s office has spent 3,958.6 hours litigating the
MERC case, at a cost of $496.834.30; and has spent 2,918.7 hours litigating the
Enbridge case, at a cost of $378,128.30 (both to date). To put those figures in some
perspective, the hours worked on these two cases are the equivalent of 1.9 full-time
employees and 1.4 full-time employees for a year, respectively.

19

The MERC case includes five Tax Court dockets that were consolidated into one case: #8041, 8135,
8271, 8375, and 8482; the Enbridge case include three Tax Court dockets that were consolidated into one
case: #8579, 8631, and 8771.
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The Department reiterated points made above regarding its financial relationship with
the Attorney General’s office in its response to our request for information:
“As was previously discussed [between Revenue staff and MCFE], the
Department of Revenue is not actually billed for these hours/expenditures.
Revenue is one of a number of agencies that has a partner agency agreement
with the Attorney General’s office to provider a portion, not all, of their legal
services.20 The Attorney General provides the remaining portion of the legal
services from their internal budget. Revenue remits a set dollar amount each
quarter to the Attorney General’s office, pursuant to the agency agreement
that is not dependent on or connected to specific cases.”
While the Attorney General’s office represents the Department in court, it is clear that
the Department must dedicate at least some token amount of staff time to cases in
litigation. The Department notes in its response to our data request that it does not
track employee hours associated with each individual litigation in which it is involved.
However, in subsequent communications the Department estimates that its legal staff
have historically spent roughly 100 hours annually (0.05 FTE) supporting these cases;
they estimate property tax staff have spent roughly 1,000 hours annually (0.50 FTE)
supporting these cases.
Given the relationship between the Department and the Attorney General’s office, it
seems improper to treat the legal costs the Department has incurred as marginal costs,
since the positions with the Attorney General’s office would likely have been filled
regardless of whether or not this litigation had taken place. The same reasoning is true
for the Departmental staff managing the appeals process – their positions would likely
continue to exist even if there were no appeals at all from utility and pipeline companies
relating to their property valuations. Therefore, the most appropriate method for
considering use of resources is probably as an “opportunity cost” with the question
being what other activities these lawyers and other state employees would have
otherwise been engaged had they not been involved with these cases.

20

The Department’s response contains this footnote at this point in the text: “Revenue did not have a
partner agreement until the end of FY12. Prior to that time, there would have not have been any payment
from Revenue to the Attorney General’s office for litigation support. Many of the hours attributable to the
MERC litigation would have occurred before that time.”
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Section 4: Issues and Concerns Underlying Utility and Pipeline Valuation Disputes
Given the costs associated with litigating property valuation, all parties should want to
avoid the situation and treat it as an option of “last resort.” The increasing frequency
of cases filed in Tax Court regarding utility property valuation suggests that major
unresolved issues and disagreements persist in the appeals process, making that venue
an increasingly acceptable and necessary recourse of action.
In this section we examine specific issues and concerns underlying appeals of utility
and pipeline property valuations that seem to be driving this trend toward more Tax
Court filings. We focus on the following questions:
1. How has company satisfaction with the Department of Revenue’s initial
valuation determinations and subsequent appeals to the Department changed
over time?
2. What specific valuation issues appear to be “hotspots” that are more likely to
trigger company appeals?
3. To what extent has the Minnesota Tax Court validated these “hotspot” issues
and concerns raised by companies?
Question 1: How has company satisfaction with initial valuation determinations and
subsequent appeals changed over time?
To determine what concerns the utility and pipeline industry has had with the
Department’s valuation of their property, we conducted a survey of electric utilities
(inventor-owned utilities, public power agencies, and electric generation and
transmission cooperatives), gas utilities, and pipelines. Fifteen legal entities
(“respondents”), which we estimate represent some 80% to 85% of utility and pipeline
market value in Minnesota, answered the survey. 21
As part of the survey, we looked at how the outcomes of the central valuation process
have changed since 2008 (Figure 2). Survey respondents indicated a higher level of
disagreement with the Department’s valuation determinations over time. Near the
beginning of the period, 11 of the 15 respondents (73%) consistently accepted DOR’s
valuation of their property. That has dropped by roughly half during the period we
studied; over the last four years, only 6 respondents on average (40%) reported that
they did not appeal their valuation.
Our survey findings also revealed that not only have the number of appeals risen, the
satisfaction with the outcome of appeals process to the DOR has declined. During the
2008-2011 period, only three respondents in any given year found the decision on their
appeal unacceptable. By the 2015-2018 period, in any given year seven of the 15
respondents on average indicated they remained unsatisfied with the results of their

21

Some utility companies have a common parent with two or more separate and distinct legal entities
subject to central assessment by DOR. Since each of those legal entities may have a different valuation
experience, each of these legal entities submitted a survey. Hence, the fifteen legal entities represent a
slightly smaller number of total companies.
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appeal, with the number of respondents taking their dispute to Tax Court increasing
from one to three.
Figure 2: Outcomes of Central Valuation Process, 2008-2018
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Source: MCFE survey of utility and pipeline companies

As the figure indicates, a number of respondents (ranging anywhere from two to six
through this period) found the results of their appeal unacceptable but decided not to
take the matter to Tax Court. Why might a utility or pipeline company choose to take
no further action under these circumstances? Out of those respondents who made this
decision, a majority deemed three issues “important or very important” to their
decision-making process:





A determination that the cost of litigating the valuation in Tax Court was not
worth the potential benefit associated with having their valuation reduced.
Concern about the risk of damaging relationships with host communities. (This
concern comes from the reality that, should the Tax Court reduce their value,
local governments will need to refund property tax payments if the levies have
already been billed to property owners.)
A lack of time and/or internal resources necessary to pursue the lengthy process
of litigation in Tax Court.

Question 2: What specific valuation issues appear to be “hotspots” that are more likely
to trigger company appeals?
Our survey also asked companies to determine which issues they are chiefly concerned
about in the context of appealing their valuations. Utility and pipeline representatives
24
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identified eight major sources of potential valuation disputes. Table 6 presents a brief
description of each item.
Table 6: Major Sources of Potential Valuation Disputes
Appropriate
Capitalization
Rate
Net Operating
Income to
Capitalize
Flotation Costs

External
(or Economic)
Obsolescence
Market Approach

Weightings in
Reconciliation
of Value
Allocation
Percentage
Deductions
to Value

Generally used as part of the income approach to valuation; this is the
relationship of income to capital investment or value, expressed as a
percentage. In other words, it is the rate of return on a real estate
investment property based on the net operating income the property is
expected to generate.
Part of the income approach to valuation, this is the income the subject
property is expected to generate.
Part of the income approach to valuation; these are costs a company pays
underwriters when raising additional capital (stock or debt). In business
valuation they are customarily included when calculating the
capitalization (cap) rate. Prior to 2013, the Department added 0.35% to
the calculated cap rate to compensate for these costs but has
discontinued the practice.
A loss in property value due to factors outside the property itself and
outside the property owner’s control. This is a form of appraisal
depreciation to be used in cost approach to value that is not recognized
through accounting depreciation of company assets.
One of three approaches used to value income-producing properties. It
is either performed using the “stock and debt” method, where the
company’s assets equal a proportion of its liabilities plus equity; or the
“direct capitalization” method, where the company’s income is
capitalized using the earnings/price ratio from other comparable
companies. Importantly, the “reliability of the method is directly
proportional to the comparability of the companies chosen for the
derivation of these ratios.”22 This approach has limited applicability and
if used cannot be assigned a weight of more than 5%.23
Refers to the relative weight or consideration (such as 50/50 or 55/40/5)
given to each of the two or three separate approaches used to value a
pipeline or utility. Assessment standards and practice direct that the
weightings should reflect the relative strengths and weaknesses of the
approaches to value that are used.
The share of a utility company’s unit value that is allocated to each state
in which the company operates.24
Items that the Department of Revenue does not value for central
assessment purposes or which are exempt from taxation. For example,
land is always valued by county assessors regardless of how it is
improved. The deductions are removed after the unit value of the entire
system is established.

Finally, the survey asked about the relevance each of these factors had to a respondent’s
valuation appeal, with a score of 5.0 being very important and a score of 0.0 being not
22

Cornia, Crapo, and Walters, “The Unit Approach to the Taxation of Railroad and Public Utility Property”
in Infrastructure and Land Policies; Lincoln Institute of Land Policy, Cambridge, MA, 2013
23
Minnesota Rules 8100.0300, Subp. 4a, B.
24
Minnesota Rules 8100.011, Subp. 2 and Minnesota Rules 8100.400.
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important at all. Table 7 shows the results for the 12 respondents who indicated that
they have appealed at least one valuation between 2008 and 2018. Survey respondents
indicated that three issues – external obsolescence, weighting used in reconciliation of
value, and the appropriate capitalization rate – were by far the most contentious issues
from the industry’s point of view.
Table 7: Valuation Issues of Primary Concern to Utility and Pipeline Companies
During Appeals
Score
Number of
(0-5) Utilities Responding
External Obsolescence
4.8
10
Weighting in Reconciliation of Value
4.5
10
Capitalization Rate
4.3
12
Flotation Costs
3.0
10
Deductions to Value
2.9
12
Net Operating Income to Capitalize
2.8
12
Market Approach
2.2
10
Allocation Percentage
2.1
12
Note: Three respondents indicated they had never appealed a valuation;
therefore the maximum number of respondents is 12.
Appeal Issue

Question 3: To what extent has the Minnesota Tax Court validated these “hotspot”
issues and concerns raised by companies?
Just a few of the court cases referenced in Section 3 have gone to trial in Minnesota
Tax Court. However, the decisions the Court’s judges have rendered in these decisions
offers insight into how an informed, neutral third-party views the current situation and
concerns that utility and pipeline companies raised in our survey.
We found 13 Tax Court decisions issued through May 2018 relating to 7 of the cases
referenced earlier in Table 4.25 For some cases, more than one decision was entered
(for example, a decision on a procedural motion during the trial process and a final
decision in the case).
Sidebar: About Tax Court Trials
A short overview of the mechanics of a trial before the Tax Court is worth highlighting.
At issue, of course, is the original appraisal of the value of the utility or pipeline
property. Both parties to the dispute – the appellant (the utility or pipeline company)
and the appellee (the Department) put forward their litigation positions. However, for
purposes of litigating the Department is not bound by its original valuation or the
methodology underlying it. As part of the discovery process, both parties to the case
have the possibility of finding new information – and in the case of the Department,
that new information may lead them to litigate on a valuation that uses different
assumption or methodologies.
The Tax Court judge hearing the trial provides a “de novo” review – essentially taking
a fresh look at the matter. He or she effectively assumes the role of the assessor and
engages in considerable fact finding as part of the trial process.
25

Because of the consolidation of cases, these 7 cases represent 20 of the 62 filings shown in Table 4.
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The Court can consider any evidence in the record relating to any of the three
positions: the Department’s original valuation, the Department’s position submitted
at trial and the utility or pipeline company’s position submitted at trial. Both the
Department and the property owner can engage outside experts for a variety of
purposes, all of which have the aim of buttressing their litigation position. The
Court’s final decision, in which the final assessed value is set, can and often does
incorporate components from each party’s valuation based on his or her
determination of how strongly the case has been made.
Of the 13 decisions we reviewed, many did not address a final decision in the case at
hand. Generally, these decisions dealt with motions to dismiss or other procedural
motions. Three decisions relating to two separate cases (referred to through the
remainder of this section of the report as “MERC” and “Enbridge”) did not deal with
procedural matters but were instead “findings of fact” and “conclusions of law”. 26
Since these two cases proceeded all the way through the trial process and resulted in a
Tax Court decision, they provide the best comprehensive look at how the Court viewed
each party’s positions.
Table 8 and Table 9 provide an overview of the original DOR valuation of the property,
the positions both the utility/pipeline company and the Department took during the trial
process with regard to the appropriate valuation, and how all three of those positions
compared to the final value the Tax Court ordered for the property. Note that in Table
8 the Court’s decision included final values for MERC (i.e., after allocating an amount
of total value to Minnesota and removing exempt value); but in Table 9 the Court’s
decision includes systemwide values only. In that finding, the Court left issues
regarding apportionment to a later date.
In the MERC case (Table 8), the DOR assessments came closest to matching the final
value assigned to the utility property by the court. The court determined that the DOR
assessment in 2008 was 25% too high; that the assessments in 2009 through 2011 were
8% to 10% too high, and that the assessment in 2012 was 7% too low. Both MERC
and the DOR at trial offered positions that were much further away from the final Tax
Court value – MERC litigated a position that was about 25% to 45% lower than the
court-determined value, depending on the year, while the DOR litigated a position that
was anywhere from 70% to 125% higher than the final position. The frequent large
valuation differences existing between DOR original assessments and the DOR trial
positions is a function of 1) the use of outside experts, and 2) additional information
obtained in the pre-trial discovery phase. Practically, the higher pre-trial valuations
also likely serve as a potential consideration and inducement for settlement.
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Minnesota Energy Resources Corp. v. Comm’r of Revenue, No. 8041 et al., 2014 WL 4953754 (Minn.
Tax Ct. Sept. 29, 2014), amended, 2015 WL 213779 (Minn. Tax Ct. Jan. 9, 2015) and Enbridge Energy,
Ltd. P'ship v. Comm'r of Revenue, nos. 8579–R, 8631–R, 8771–R, 2018 WL 2325404 (Minn. Tax. Ct. May
15, 2018)
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Table 8: Original Valuation, Litigation Positions, and Tax Court Determination of
Final Value for Assessment Years 2008-2012, Minnesota Energy Resources
Corporation ($ millions)
Assessment
Year
2008
2009
2010
2011
2012

MERC Trial
DOR Trial
Tax Court DOR Assessment
Position
Position
Value
Relative
Relative
Relative
(TCV)
Amount
Amount
Amount
To TCV
To TCV
To TCV
$94.7
$118.2
+25%
$51.5
-46%
$200.0 +111%
$103.0
112.6
+9%
$65.3
-37%
$232.0 +125%
$131.2
144.6
+10%
$99.4
-24%
$258.8
+97%
$144.7
155.9
+8%
$106.5
-26%
$271.9
+88%
$174.1
161.5
-7%
$120.5
-31%
$297.9
+71%

In the Enbridge case (Table 9), Enbridge’s litigation position came closest to matching
the final value assigned to the pipeline property by the Court. Its position was within
5% of the court-determined value in two of the three years at issue and within 10% in
the third year. The DOR’s original assessment was 4% higher than the final courtdetermined value, but much higher (27% and 64%) thereafter. The Department’s
litigation position ranged from 34% to 61% higher than the final court value.
Table 9: Original Valuation, Litigation Positions, and Tax Court Determination of
Systemwide Value for Assessment Years 2012-2014, Enbridge Energy ($ millions)
Assessment Tax Court
Year
Value (TCV)
2012
2013
2014

$3,595.4
$3,292.4
$3,416.7

Enbridge Trial
Position
Relative
Relative
Amount
Amount
To TCV
To TCV
3,751.1
+4%
3,456.0
-4%
4,180.8 +27% 3,319.0
+1%
5,605.5 +64% 3,744.0 +10%
DOR Assessment

DOR Trial
Position
Relative
Amount
To TCV
4,820.6 +34%
5,292.8 +61%
4,928.7 +44%

Although a sample size of two cases is rather small, the Tax Court rulings suggest that
the concerns utility and pipeline companies have about central assessment seem to have
merit. Given the complex nature associated with many facets of central assessment, a
comprehensive “tale of the tape” is beyond the scope of this report. However, we do
summarize below the court’s findings in various areas, which largely relate to the issues
of concern we asked utility and pipeline companies about in our survey.
External Obsolescence
In the MERC case, the Tax Court rejected the utility’s arguments for incorporating
external obsolescence into the valuation, finding that the company “[failed] to show
how any of its alleged external obsolescence factors actually affected the subject
property”.27 Note that the Minnesota Supreme Court required the Tax Court to further
consider the issue of external obsolescence upon remand; the court did so but again
determined that the evidence did not support the company’s position. However, the
state Supreme Court specifically acknowledged that consideration of external
obsolescence is appropriate in Minnesota. In the Enbridge case, external obsolescence
27

MERC decision, page 45.
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was not considered by the Tax Court because the cost approach (where external
obsolescence is applicable) was not used by the Tax Court.
Market Approach and Weights In Reconciliation of Value
We combine our review of these two issues because they are closely related – it is
difficult to talk about one without referring to the other. As mentioned earlier, the term
“market approach” refers to the three different approaches one can take to valuing
utility properties (the other two being income and cost). Those valuing properties may
rely on one of these three approaches or on some combination of two or three of them.
If some combination of the two is used, then both must be “weighted”, generally with
respect to how reliable the approach seems to be.
In the MERC case, the Tax Court agreed with both parties’ assertions that the market
approach should be not used to determine value. MERC and the Department disagreed
on the weights for each of the other two approaches: the Court agreed with the
Department’s position that the cost approach was less reliable than the income
approach and assigned an 20% weight to the cost approach and a 80% weight to the
income approach. MERC had argued instead for equal weighting between the two
approaches (the default)28, assuming external obsolescence was included in the cost
approach.
Similarly, in the Enbridge case both the pipeline and DOR requested that the court not
assign a value to Enbridge’s property using the market approach, and the Court agreed
with their joint position.29 However, the Court also declined to issue a valuation under
the cost approach – rejecting the different arguments both parties presented. Since the
Court restricted its valuation to an income approach only; both parties’ arguments about
weighting the different approaches were moot.
Capitalization Rate
In both the MERC and Enbridge cases, disputes over the capitalization rate focused on
the proper selection of guideline companies with regard to determining the cost of
equity, the proper bond rating to use when determining the cost of debt, and the proper
weighting of those elements (i.e., determining the appropriate capital structure for the
company). A lower capitalization rate results in a higher assessed value. In both cases,
the court ultimately determined that elements of each position had merit and
incorporated selected pieces into its final valuation.
The Enbridge case features a valuable example of how the Tax Court’s final decision
need not necessarily be some sort of compromise decision between the two parties’
positions. On pages 63-64 of the decision, the court lays out the litigants’ positions
with its own determination (Table 10). As the table indicates, in two instances the
Court goes beyond the “bookends” each litigant’s position sets.
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Minnesota Rules 8100.03003, Subp. 4aC.
Note that the DOR’s position has changed subsequent to the valuation process, when its assessors
assigned a value to the Enbridge property for assessment year 2014 only using the market approach.
29
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Table 10: Enbridge v Commissioner, Capitalization Rates Put Forward By Litigants
and as Determined by Tax Court
Assessment Year
2012
2013
2014
Enbridge Energy
10.85% 11.30% 10.95%
Department of Revenue 10.10% 9.70% 10.40%
Tax Court
10.43% 11.39% 12.00%
Party

Flotation Costs
Our review of the MERC case did not reveal any issues related to flotation costs. The
Tax Court did consider flotation costs as part of the Enbridge case and agreed with the
Department’s position, declining to incorporate the concept in its valuation of the fair
market value of Enbridge’s operating assets.
Deductions to Value
Both the MERC and Enbridge cases featured disputes over “deductions to value”, i.e.,
property that is not subject to property taxation or that is not valued through this process
(such as real property – land and structures). In the MERC case, two major issues were
left to the Court to decide: what property should be excluded, and what the gross
depreciable plant figure should be. In both instances, the Court sided with the
company, finding that “intangible plant”30 meets the criteria for exclusion (being “nonoperating property”), and agreeing with its calculations for “utility plant”.
In the Enbridge case, the dispute largely turned over whether pollution control
equipment should be exempt from taxation under the statutes. The Court agreed with
the pipeline’s position that such equipment should be exempted.
Net Operating Income to Capitalize
Both cases also feature disputes over how to calculate net operating income. In the
MERC case, the court adopted MERC’s calculations that use historical data on
revenues and expenses and rejected the Department’s calculations for two reasons:
first, that their analysis should not have included income from intangible assets, and
second, because the internal MERC data on revenue and expenditures the Department’s
outside expert used consistently overestimated revenues – limiting its usefulness.
In the Enbridge case, the outside expert retained by the pipeline used a variety of
methods to determine net operating income, while the Department argued that the
calculation should be based on “historical earnings after deduction of operating,
depreciation, and tax expenses it incurred in the relevant past three years, as reflected
in [it’s] annual [Federal Energy Regulatory Commission] filings” (Enbridge decision,
page 51). Ultimately, the Tax Court used net operating income figures that were
identical to those proposed by Enbridge.

30

According the Tax Court’s ruling, this includes “franchises and consents, farm taps and asset retirement
costs”. (MERC ruling, page 48.)
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Allocation Percentage
Allocation was not a point of dispute in the MERC case. In the Enbridge case, the
Court rejected the Department’s proposed allocation for a variety of reasons, but largely
because its allocation was based on a valuation that had both cost and income approach
elements. We were unable to determine what Enbridge’s position was from the Court’s
decision, but in the end the Court declined to allocate value at all, again for a variety of
reasons, and invited both parties to submit proposals for allocating the total unit value
to Minnesota for the Court to consider.
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Section 5: Conclusions on the State of Central Assessment of Utility and Pipeline
Property
In conclusion, we offer a few summary thoughts on the state of utility and pipeline
property assessment in Minnesota. As an attempt to resolve an existing set of
controversies, the Department of Revenue amended its rules governing the valuation
of utility and pipeline company property (Minnesota Rules, chapter 8100) in 2007 – a
process which entailed industry involvement and feedback. During the first few years
after the amended rules were put in place our survey indicates high rates of acceptance
of the Department’s initial valuation. But in recent years both the growing frequency
of appeals and increasing willingness to pursue remedies in tax court – in spite of the
associated cost and public relations implications – suggests mounting industry
frustration over the interpretation and application of administrative rules governing
utility and pipeline valuation. The fact that two decisions by the state’s Tax Court
reduced assessments on pipeline and utility property by a total of $3.28 billion over
seven years suggests that the industry’s concerns have at least some merit.
There are two primary implications. First, worries expressed by local government
officials regarding the current state of utility and pipeline assessment, such as that
referenced in our introduction, appear justified. The increasing frequency of valuation
appeals and the notable spike in Tax Court filings suggest that its two recent highprofile rulings are the tip of a larger iceberg of continuing disputes over the application
and interpretation of assessment rules resulting in potentially even more fiscal
uncertainty ahead for local governments. The resulting budgetary exposure affects
every county in the state to some degree, and trends in utility versus non-utility tax base
growth indicates the risk and exposure is not static but evolving. All this is
compounded by a “moral hazard” dimension accompanying the state’s defense of its
valuations all the way to the Minnesota Supreme Court since counties and other local
governments, rather than the state, are the entities that bear the brunt of refundassociated budget exposure should the Court decide against the state.
Second, and perhaps overlooked in the concerns over local governments, is the
potential impact on equity in property tax policy. What makes the property tax so
unique is that the market value of property does not create tax burden; it distributes tax
burden. Assessment practices can function as de facto classification schemes
compromising the transparency and integrity of the property tax system while exposing
other property taxpayers when those valuations require correction. Accurate
assessments across all property types are needed to ensure all property owners pay their
appropriate share of state and local property tax obligations: no more, no less. Actions
to reduce the frequency of appeals and litigation is a wise investment in this essential
revenue source for local governments and makes this a no less important tax policy
objective.
Finally, the state has made some changes to its administrative appeals process
beginning with the 2018 valuations, pursuant to the 2017 omnibus tax bill. These
include moving responsibility for the appeals process from the Department’s Property
Tax Division to its Appeals and Legal Services Division and giving the Department the
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authority to enter into final settlements with utilities, pipelines, and railroads regarding
their valuation appeals (foreclosing the possibility of taking the appeal results to Tax
Court). These changes, which have added formality and structure to the existing
appeals process, may facilitate resolutions of valuation disputes between the
Department and various centrally assessed property owners. However, it seems as
though they do not deal with issues around interpreting the rules and administering the
original assessment process – which are at the heart of these disputes.

34

Assessing the State of Central Assessment in Minnesota

Appendix A: List of Tax Court Decisions Reviewed
Appellent
MERC
Enbridge
MERC
CenterPoint
MERC
Lake Country et al
Lake Country et al
Lake Country et al
Enbridge
Enbridge
Minnesota Valley
Wright Hennepin
Enbridge

Docket #(s)
8041, 8135, 8271, 8375, 8482
8579, 8631
8041, 8135, 8271, 8375, 8482
8763
8041, 8135, 8271, 8375, 8482
8729, 8730, 8728
62-CV-15-8729, 62-CV-15-8730
62-CV-15-8728*
8937, 8935, 8936
8579, 8631, 8771
8579
9047
9048
8579, 8631, 8771

Dated Filed
Sept 29, 2014
Oct 2, 2014
Jan 9, 2015
Oct 14, 2016
April 18, 2017
July 25, 2017
July 25, 2017
July 25, 2017
Jan 16, 2018
May 1, 2018
May 1, 2018
May 1, 2018
May 15, 2018

* Note: this set of cases was originally filed in Minnesota District Court but were
decided by the Tax Court.
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